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The first cases in which the Fourteenth Amendment was dis- 
cussed were the famous Slaughter-House cases,? in which Mr. 
Justice Miller wrote the prevailing opinion, and Justices Field, 
Bradley, and Swayne, filed dissenting opinions in behalf of them- 
selves and of Chief Justice Chase. The statute challenged 
undertook to remove noxious slaughter-houses from the more 
densely populated part of New Orleans, and to locate them where 
they would least affect the health and comfort of the people. 
It was held that the amendment did not interfere with the exer- 
cise of police powers by the States; but the discussion took a 
much wider range, involving the object of the amendment and 
its scope.” The prevailing opinion asserts that the purpose of 
the amendment was to enable the Federal government to pre- 
vent the States from discriminating against the negroes as a class 
and expresses a doubt whether any other act of a State would 
ever be held to offend against the’ amendment. Such a con- 
struction as the dissenting judges favored seemed to Mr. Justice 
Miller so mischievous, because of the consequences which must 
follow it, that he said, — while admitting that such an argument 
as he advanced was not always the most conclusive: ‘* But when, 
as in the case before us, these consequences are so serious, 80 
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far-reaching and pervading, so great a departure from the struc- 
ture and spirit of our institutions; when the effect is to fetter 
and degrade the State governments by subjecting them to the 
control of Congress, in the exercise of powers heretofore 
universally conceded to them, of the most ordinary and 
fundamental character; when in fact it radically changes the 
whole theory of the relations of the State and Federal gov- 
ernments to each other and of both these governments to the 
people; the argument has~a force that is irresistible, in the 
absence of language which expresses such a purpose too clearly 
to admit of doubt.’’! 

Mr. Justice Field, who filed the leading dissenting opinion, 
while agreeing that the question was one of the greatest impor- 
tance, took an opposite view as to the purpose and scope of the 
amendment. He said the question was whether the amend- 
ment ‘* protected the citizens of the United States against the 
deprivation of their common rights by State legislation. In my 
judgment the Fourteenth}Amendment does afford such pro-. 
tection, and was so intended by the Congress which framed, 
and the States which adopted it.’’? This view he subsequently 
reasserted in Bartemeyer v. Iowa.’ Indeed, he took a step in 
advance, for he denied there’that the primary intent was to 
assure to the negro the rights enjoyed by others. 

Time and reflection, aided doubtless by frequent discussion, 
apparently changed his views, for in Ex parte Virginia,‘ in a 
dissenting opinion he asserts that the primary design of the 
amendment was to benefit the colored race, and such fact should 
be taken into consideration in construing the amendment, © 
although because of the!general character of the language it 
‘extends to all persons, of every race and color. 

Mr. Justice Bradley in his dissent in the Slaughter-House 
cases admits that desire to benefit the colored race {might have 
been the primary cause of the amendment, but expresses the 
opinion that the language was purposely general and,embraced © 
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all citizens. He says: ‘* The amendment was an attempt to 
give voice to the strong national yearning for that time and that 
condition of things in which American citizenship should be a 
surer guaranty of safety, and in which every citizen of the 
United States might stand erect on every portion of its soil, in 
the full enjoyment of every right and privilege belonging to a 
freeman, without fear of violence or molestation.’’ 1 

The decision was a disappointment to many because it indi- 
cated that the majority of the court regarded the employment of 
the amendment so as to interfere with State action —except so 
far as necessary to assure to the negro the rights of a citizen, 
and protection therein — as in contravention of our dual scheme 
of government, and without support in public sentiment, for the 
judgment of the majority of the justices was that the amend- 
ment would not have been proposed or passed but for the sup- 
posed necessity of invoking the power of the national govern- 
ment to protect these newly-created citizens, and that it received 
the support of the States because its purpose was so understood. 

It is interesting to note some of the early cases which ran 
along the line which all of the justices finally agreed was the 
primary purpose of the amendment, namely, the protection of 
the rights of the negro. 

In Ex parte Virginia,’ the judge of a County Court of Virginia 
was indicted in the District Court for excluding negroes as 
jurors. The statute under which the indictment was found * 
provides that no citizen possessing all other qualifications shall 
be disqualified from serving as a grand or petit juror on account 
of race, color, or previous condition of servitude. The statute 
was held to be justified by the Thirteenth and Fourteenth 
Amendments. The court said that whoever by virtue of his 
public position under a State government deprives another of 
life, liberty, or property without due process of law, or denies 
or takes away the equal protection of the laws, violates the in- 
hibition of the Fourteenth Amendment; that as he acts for the 
State and is clothed with her power, his act is her act; that 
while the inhibition is against the State, legislation under the 
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amendment must act not upon the abstract thing denominated a 
State, but upon the persons who are its agents in the denial of 
the rights intended to be secured; and therefore the represent- 
ative can be punished. 

In Virginia v. Rives,! the defendants, negroes, were under 
indictment in the State court for murder. That court denied 
their motion that the venire be so modified that some portion of 
the jury should be composed of their own race, and denied 
their subsequent motion that the cause be removed into the 
Circuit Court of the United States. But upon petition the 
latter court ordered the cause to be so removed. Thereupon 
the Commonwealth of Virginia applied to the Supreme Court 
for a rule to show cause why mandamus should not issue 
commanding that defendants be redelivered to the jailer of 
Patrick County to be dealt with in accordance with the laws 
of the Commonwealth. The application of Virginia was 
granted upon the ground that the petition for the removal of 
the cause to the Federal court did not state facts sufficient to 
authorize the removal, and no jurisdiction was acquired by the 
Circuit Court. 

In this decision Justices Field and Clifford concurred in an 
opinion written by the former which ably supported the propo- 
sition that a Federal statute authorizing the removal before 
trial, of a criminal prosecution for an offense against the State 
law, from a State to a Federal court, is unconstitutional and 
void. 

The opinion in Strauder v. West Virginia? was written by 
Mr. Justice Strong, who concurred in the majority opinion in 
the Slaughter-House cases. His argument as to the object of 
the amendment was along the same lines as in that case, and he 
quoted in full the doubt expressed therein as to whether it would 
be held to apply to any other action of a State than one dis- 
criminating against the negroes as a class. 

The time was near at hand, however, when cases involving the 
rights of other persons than negroes were to be presented — 
cases which were clearly within the terms of the amendment, but 
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which it is not reasonable to suppose the court could have an- 
ticipated when the. Slaughter-House cases were before it. As 
the new cases were brought to its attention the decisions neces- 
sarily broadened in certain directions. 

Nevertheless, the general policy of the majority in the 
Slaughter-House cases so to construe the amendment as not to 
deprive the State of any more power than was actually required 
by the amendment, prevailed and still prevails, notwithstanding 
an appearance to the contrary resulting from a casual comparison 
of later decisions with those made before the court could have 
possibly foreseen the multitude of cases involving new situations 
that would be pressed upon its attention. 

As the Slaughter-House cases, which opened the discussion 
of the Fourteenth Amendment, sustain the Louisiana legislation 
on the ground that it was a proper exercise of the police power, 
the decisions on that general subject may properly be considered 
here. 


Tue Porice Power. 


In Barbier v. Connolly,! a San Francisco ordinance prohibit- 
.ing work in public laundries within defined territory from 10 
p. m. to 6 a. m., was held not to offend against the amendment. 
The court said: ‘* Neither the amendment — broad and compre- 
hensive as it is—nor any other amendment, was designed to 
interfere with the power of the State, sometimes termed its 
police power, to prescribe regulations to promote the health, 
peace, morals, education, and good order of the people, and to 
legislate so as to increase the industries of the State, develop its 
resources and add to its wealth and prosperity.’’ ? 

In Lawton v. Steele* the courts of New York held that the 
destruction of $216 worth of nets by a game and fish protector 
in pursuance of a statutory provision did not render him liable 
for their value. The Supreme Court affirmed this judgment on 
the ground that the preservation of game and fish had always 
been treated as within the police power; and that where nets 


1113 U.S. 27. 3 152 U. S. 138. 
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were being used in a manner detrimental to the interests of the 
public it was within the power of the legislature to declare them 
to be nuisances, and to authorize officers of the State to abate 
them. 

Another and most important class of cases may well be referred 
to here because they are often spoken of as a branch of the 
police power. The principle which is the outgrowth of these 
decisions is that when property is affected with a public inter- 
est — such as grain elevators and railroads — the legislature may 
fix the maximum charge for its use. 

The first great step in the development of this principle was 
taken in Munn v. Illinois.1 The State constitution declared 
elevators and storehouses where grain was stored for compensa- 
tion, public warehouses. Subsequently a statute fixed the max- 
imum charge for storing and handling grain. Munn and Scott 
were convicted and fined for violation of the statute. The case 
was affirmed by the Supreme Court, two justices dissenting. | 
The majority held, Chief Justice Waite writing, that the conduct ~ 
of such a warehouse was a public employment, like that of a 
common carrier or a ferryman, and hence ought to be under pub- 
lic regulation which ‘should prevent the taking of more than 
reasonable toll; and that the public had a direct interest in busi- 
ness of such a character which made proper the extension of the 
law to meet this new development of commercial progress. In 
answer to the suggestion that the owner of property is entitled 
to a reasonable compensation for its use, even though it be clothed 
with a public interest, and that what is reasonable is a judicial 
and not a legislative question, the court said: ‘‘In countries 
where the common law prevails, it has been customary from time 
immemorial for the legislature to declare what shall be a reason- 
able compensation under such circumstances, or, perhaps more 
properly speaking, to fix a maximum beyond which any charge 
made would be unreasonable. * * * For protection against 


abuses by legislatures the people must resort to the polls, not to 
the courts.’’ ? 
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Later, in the Minnesota Railroad Commission cases,! the court 
set aside a Minnesota statute establishing a commission, and vest- 
ing it with power to establish freight rates on railroads. The 
statute as interpreted by the State court made the determination 
of the commission conclusive as to what are equal and reason- 
able charges, and for that reason refused evidence tending to 
show that the rates as fixed were unreasonable. The Supreme 
Court held that, assuming, as it should, the construction of the 
statute by the State court to be correct, ‘‘ it deprives the com- 
pany of its right to a judicial investigation, by due process of 
law, under the forms and with the machinery provided by the 
wisdom of successive ages for the investigation judicially of the 
truth of a matter in controversy, and substitutes therefor, as an 
absolute finality, the action of a railroad commission which, in 
view of the powers conceded to it by the State court, cannot be 
regarded as clothed with judicial functions or possessing the 
machinery of a court of justice.’’ ? 

The position thus taken by the court has been followed since — 
in all railroad cases, at least — and was fully and exhaustively 
considered in Smyth v. Ames.* In that case a Nebraska statute 
regulating railroads, fixing rates, etc., wassetaside. Suits were 
brought in the Federal Circuit Court against State officers to 
enjoin the enforcement of the act on the ground that the rates 
of transportation had been fixed so unreasonably low as to 
deprive the carrier of its property without just compensation, 
and, therefore, without due process of law. The court held that 
the legislature had the power to fix reasonable maximum rates, 
but had not the power to so conclusively determine that the 
rates adopted were reasonable as to prevent that question be- 
coming the subject of judicial inquiry; that the duty rests upon 
all courts, Federal and State, when their jurisdiction is invoked, 
to inquire whether the rates fixed are reasonable, and if they are 
not, property is being taken without just compensation, and it 


becomes the duty of the courts to prevent the execution of the 
statute. 


1134 U. S. 418, 467. 3 169 U. S. 466. 
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Mr. Justice Harlan in the Covington Turnpike case,! in de- 
livering the unanimous opinion of the court, said: ‘ There is a 
remedy in the courts for relief against legislation establishing a 
tariff of rates which is so unreasonable as to practically destroy 
the value of the property of companies engaged in the carrying 
business, and especially may courts of the United States treat 
such a question as a judicial one, and hold such acts of legisla- 
tion to be in conflict with the Constitution of the United States, 
as depriving the companies of their property without due process 
of law, and as depriving them of the equal protection of the 
laws.”’ 

These decisions asserted the -jurisdiction of the courts to 
review statutes fixing rates, and to restrict the action of the 
State legislatures when the rates fixed were unreasonable. But 
while these authorities hold that the due process of law provi- 
sion makes it the duty of the courts to set aside statutes fixing 
unreasonable rates, they do not in terms limit the decision in. 
Munn’s case, although a portion of the argument has been over- - 
borne. Indeed, Munn’s case was followed in Budd v. New 
York,’ which presented substantially the same question, and in 
Brass v. Stevens.® 

In Budd’s case Mr. Justice Blatchford, writing for the court, 
reasserted the principle that when business becomes a matter of 
such public importance as to create a common charge, it is sub- 
ject to regulation by legislative power, or, as he quotes it from 
Munn’s case: ‘* When it becomes a practical monopoly, to 
which the citizen is compelled to resort, and by means of which 
a tribute can be exacted from the community, it is subject to 
regulation by the legislative power.’’‘ In closing the opinion he 
said: ‘* In the case before us, the records do not show that the 
charges fixed by the statute are unreasonable, or that property 
has been taken without due process of law, or that there has 
been any denial of equal protection of the laws; even if under 
any circumstances we could determine that the maximum rate 
fixed by the legislature was unreasonable.’’® It is apparent, 


1 164 U.S. 578, 592. 4 Budd v. New York, 143 U. 8. 517, 
2 143 U.S. 517. 537. 
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therefore, that in the view of the majority of the court the only 
question before it for decision was whether the legislature could 
fix reasonable rates, for while the closing phrase suggests a 
doubt whether the court could interfere if it were unreasonable, 
that must, I think, be taken to mean merely that the court re- 
fused then to pass upon a question not before it. It would be 
difficult to find any ground upon which to argue that a State 
legislature cannot fix transportation rates so low as to prevent 
a fair return for the use of the property, but may do so with 
elevator and warehouse rates —to hold that one violates the 
Constitution by taking property without just compensation, and 
the other does not. 

Mr. Justice Brewer delivered a dissenting opinion in Budd’s 
case, two of his associates concurring, an extract from which 
will display the strength of the argument against the decision: 
‘The vice of the doctrine is, that it places a public interest in 
the use of property upon the same basis as a public use of 
property. Property is devoted to a public use when, and only 
when, the use is one which the public in its organized capacity, 
to wit, the State, has a right to create and maintain, and, there- 
fore, one which all of the public have aright to demand and 
share in. The use is public, because the public may create it, 
and the individual in creating it is doing thereby and pro tanto 
the work of the State. The creation of all highways is a public 
duty. Railroads are highways. The State may build them. 
If an individual does that work, he is pro tanto doing the work 
of the State. He devotes his property to a public use. The 
State, doing the work, fixes the price for the use. It does not 
lose the right to fix the price because an individual voluntarily 
undertakes to do the work. But this public use is very differ- 
ent from a public interest in the use. There is scarcely any 
property in whose use the public has no interest. * * * 
Everything, the manner and extent of whose use affects the 
well-being of others, is property in which the public has an 
interest.’’ 


Brass’s case differed in no substantial respect from Munn’s 
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case and that of Budd, and a bare majority of the court held 
that those cases required the affirmance of Brass’s case. Four 
justices dissented in an opinion by Mr. Justice Brewer. 

The validity of statutes prohibiting the selling of liquors, 
which in strictness deprive a person of property, has been up- 
held, notwithstanding argument that such deprivation was with- 
out due process of law, the ground being that the legislature 
may provide for the abatement as a nuisance of all property 
used for such forbidden purposes, and that such legislation does 
not deprive of property without due process of law. 

In Kidd v. Pearson,! it was held that the effect of the prohi- 
bition statutes of Iowa was not to deprive a person of property 
without due process of law and that the right to sell was not one 
of the privileges and immunities that States have no power to 
abridge. 

In Bartemeyer v. lowa,? it was held that under its police 
power the State might absolutely prohibit the sale of intoxi- 
cating liquors. Mr. Justice Miller in the opinion expressed 
a doubt as to whether if the defendant, at the time the prohibi- 
tion was imposed, had owned the glass of liquor, the effect of 
the statute would not have been to deprive him of his property 
without due process of law, and, if so, whether it would not 
have been so far a violation of the Fourteenth Amendment as to 
call for judicial action by the Supreme Court. 

That question came before the court later in Mugler v. Kan- 
sas. The constitution and statutes of Kansas prohibited the 
manufacture or sale, within the State, of intoxicating liquors. 
Mugler owned a brewery which was fitted for no other purpose 
than the manufacture of beer, and while he conceded the right 
of the State to prohibit him from selling beer within the State, - 
he asserted his right, notwithstanding the constitution of the 
State, to continue the manufacture of beer in the property 
which he had built for the purpose when it was lawful for him 
to do so, the product to be used either for his own use or for 
export. He had on hand a quantity of beer, in the original 
packages, manufactured prior to the prohibition. He made one 
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sale after the prohibition, but not for use on the premises. It 
was held that the legislation constituted a valid exercise of 
police power, and amounted simply to a prohibition of the use 
of property for purposes declared by valid legislation to be inju- 
rious to the life, morals, or safety of the community; that the 
prevention of such a use is not an appropriation of property for 
the public benefit, but amounts merely to a destruction of 
property employed in violation of law, which makes it a public 
nuisance; and that the State does not deprive the owner of his 
property without due process of law. 

It is settled, therefore, and perhaps rightly that property de- 

stroyed in the proper exercise of the police power of a State 
need not be paid for. While it is not at all difficult to under- 
stand the reasoning by which that conclusion has been reached, 
it is difficult to see the justice of it in many cases, or to make 
‘satisfactory answer to the question proposed by-the statement 
of Mr. Justice Field in his dissenting opinion in Mugler’s case. 
**T cannot see,’’ he said, ‘*‘ upon what principle, after closing 
the brewery, and then putting an end to its use in the future 
for manufacturmg spirits, it can order the destruction of the 
liquor already manufactured, which it admits by its legislation 
may be valuable for some purposes, and allows to be sold for 
those purposes. Nor can I see how the protection of the health 
and morals of the people of the State can require the destruction 
of property like bottles, glasses, and other utensils, which may 
be used for many lawful purposes. It has heretofore been sup- 
posed to be an established principle, that where there is power 
to abate a nuisance, the abatement must be limited by its neces- 
sity, and no wanton or unnecessary injury can be committed to 
the property or rights of individuals.’’! 

The decision in Mugler’s case leaves one under the impres- 
sion that there is no limit to the extent to which property may 
be destroyed, provided it has been made a public nuisance by 
legislation permitted by the police power; and I have not found 
any case in which the court has said that there may be a limit, 
but in Lawton v. Steele, already referred to, the fish nets de- 
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stroyed by command of the statute being of trifling value, Mr. 
Justice Brown said: ‘* Where the property is of little value, and 
its use for an illegal purpose is clear, the legislature may declare 
it to be a nuisance, and subject to summary abatement.’’!- But 
as the court was not called upon to decide any other question 
than whether the destruction of $216 worth of fish nets under 
the circumstances and the statute was a proper exercise of police 
power, we can treat the clause quoted only as part of the argu- 
ment, and not part of the decision, and assume that the law 
has not been changed since Mugler’s case. It would seem as 
if it must rest there; for how will it help to determine the con- 
stitutionality of a given act to know the value of the thing 
destroyed? 

The last case I shall call special attention to while considering 
the police power is Holden v. Hardy,? a most instructive case in 
that it reviews many cases under the Fourteenth Amendment, 
beginning with the Slaughter-House cases, for the purpose of 
showing that the court has throughout recognized the develop- 
ment of the law on this subject, that law is a progressive science 
and that the legal yard-stick of long ago cannot always be 
the standard when the question is, Was due process of law 
had? The case involved a Utah statute providing that ‘+ The 
period of employment of workingmen in all underground mines 
or workings shall be eight hours per day, except in cases of 
emergency where life or property is in imminent danger.” 
Violation was made a misdemeanor. One Holden employeda 
miner to work in an underground mine for ten hours a day. 
He was convicted and sentenced. The Supreme Court sustained 
the statute, quoting in its opinion, with approval, from the 
opinion of the State court. From the quotation we learn that it 
was regarded as far more injurious to work in mines and smelters 
than in ordinary employments, and for that reason the State 
court deemed the provision a proper exercise of police power, 
and the number of hours prescribed, reasonable. ‘This view was 
sustained by the Supreme Court, and it examined many cases 
passed upon by it since the adoption of the Fourteenth Amend- 
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ment furnishing illustrations tending to justify the boast of the 
devotees of the common law, that by the application of estab- 
lished legal principles the law has been, and will continue to be 
developed from time to time so as to meet the ever-changing 
conditions of our widely diversified, and rapidly developing 
business interests. 

The ‘court quoted from Mr. Justice Matthews in Hurtado v. 
California: ‘* This flexibility and capacity for growth and 
adoption is the peculiar boast and excellence of the common 
law. * * * The Constitution of the United States was 
ordained, it is true, by descendants of Englishmen, who in- 
herited the traditions of English law and history; but it was 
made for an undefined and expanding future, and for a people 
gathered and to be gathered from many nations and of many 
tongues. And while we take just pride in the principles and 
institutions of common law, we are not to forget that in lands 
where other systems of jurisprudence prevail the ideas and 
processes of civil justice are also not unknown. Due process of 
law, in spite of the absolutism of continental governments is 
not alien to that code which survived the Roman Empire as the 
foundation of modern civilization in Europe, and which has 
given us that fundamental maxim of distributive justice —suum 
cuique tribuere. There is nothing in Magna Charta, rightly 
construed as a broad charter of public right and law, which 
ought to exclude the best ideas of all systems and of every age; 
and as it was the characteristic principle of the common law to 
draw its inspiration from every fountain of justice, we are not 
to assume that the sources of its supply have been exhausted. 
On the contrary, we shall expect that the new and various expe- 
riences of our own situation and system will mould and shape it 
into new and not less useful forms.”’? 

The court illustrated by forceful examples the necessity of 
recognizing the change of conditions. It instanced coal mining 
and the manufacture of iron. When those industries began in 
Pennsylvavia in 1716 they were carried on in such a limited way 
and by such primitive methods that no special laws were deemed 


1 110 U. S. 516, 530. 2 Holden v. Hardy, 169 U. S. 366, 388. 
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necessary to protect operatives, but they assumed such vast pro- 

portions in that and other States and developed so many dangers 
to the safety and health of those engaged in them that laws to 
meet such exigencies became necessary. The category of pro- 

tective statutes and ordinances developed from other situations is 

mentioned — those providing for fire-escapes for hotels, theaters, 
factories, and other large buildings; inspection of boilers; 

appliances to obviate the dangers incident to railroad and steam- 

boat transportation; the protection of dangerous machinery 

against accidental contact; the shoring up of ventilation shafts, 

etc.; means for signaling in mines for fresh air; the elimination, 

as far as possible, of dangerous gases; and safe means of 

hoisting and lowering employés in mines. The court said that 

statutes providing such safeguards ‘‘ have been repeatedly en- 
forced by the courts of the several States; their validity as- 
sumed, and so far as we are informed, they have been uniformly 

held to be constitutional; ’’! which of course means, held not 
to violate the due process of law provision of the several State. 
constitutions, for, as we have seen, each State constitution con- 
tains such a provision, or its equivalent. 

Among the State statutes other than those already mentioned 
that have been sustained as a valid exercise of the police power 
are statutes changing the rate of interest on a judgment previ- 
ously rendered; ? requiring a practitioner of medicine to obtain 
a certificate that he is a graduate of areputable medical college ;* 
rendering a person liable for damages resulting from his driving 
cattle on a hillside highway ;* locating harbor line on navigable 
waters, although including a wharf long established ; 5 requiring 
cars to be heated otherwise that by stoves on railroads over fifty 
miles in length; ® declaring liability of railroad companies for 
failure to fence tracks;’ requiring locomotive engineers to be 
licensed, and providing that railroad companies pay the fee of 
examination; * declaring a railroad company liable for damages 


1 Holden v. Hardy, 169 U. S. 366. 5 146 U.S. 646. 
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2 146 U. S. 162. 7 149 U. 8. 864. 
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‘to an employé, although caused by another employé; ! fixing the 
damages at double the value of stock killed, when due to the 
neglect of a railroad company to maintain fences; ? providing 
for immediate payment of wages by a railroad company to a 
discharged employé;* making water-rents due a municipality a 
charge upon lands, with a lien having priority over all liens by 
mortgage ;‘ providing for organization and government of irriga- 
tion districts and the acquisition and distribution of water ;* for- 
bidding owners of natural gas works to allow the flow of gas into 
the open air;® permitting the exaction of tolls for the use of an 
improved natural waterway ;’ fixing three cents per mile as the 
maximum rate within the State and classifying railroad corpora- 
tions by the length of their lines;* prohibiting options to sell 
grain ;* providing for inspection of mines at expense of owners ; ”° 
requiring examination of horses and cattle by State board when 
they are brought within the State; ™ declaring void all contracts 
for sales of stock on margins.!? 


Tae Power or Eminent Domarn. 


The power of the State to take private property for public use 
on payment of just compensation to the owner is inherent in 
sovereignty and necessary to it. Nearly all the State constitu- 
tions prohibit such taking without just compensation, and the 
statutes thereunder provide a due and orderly procedure in the 
taking. Several constitutions place a limitation on the legisla- 
ture in such respect, and the Fourteenth Amendment prohibits 
the States from taking without due process of law, which is con- 
strued to mean that there must be compensation, as well as 
orderly procedure in taking. 

Davidson v. New Orleans created at least a doubt whether the 
court would hold that the due process of law provision prohibited 
the State from taking property without just compensation, or 


1 127 U.S. 206. * 125 U. 8. 680. 
2 129 26. ® 184 U. S. 425. 
8178 U. S. 404. 185 U. S. 203. 
4118 U. 8. 506. 1 187 U. S. 187. 
5 164 U.S. 112. 12 187 U. S. 606. 
6 177 U. 8. 190. 8 96 U.S. 97. 

123 U. 8. 288. 
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taking it for private use. Mr. Justice Miller in the prevailing 
opinion said that a State statute ‘* may violate some provision of 
the State constitution against unequal taxation; but the Federal 
Constitution imposes no restraints on the Statesin that regard. 
If private property be taken for public uses without just compen- 
sation, it must be remembered that, when the Fourteenth Amend- 
ment was adopted, the provision on that subject, in immediate 
juxtaposition in the Fifth Amendment with the one we are con- 
struing, was left out, and this was taken.’’! Mr. Justice Miller’s 
discussion and that of Mr. Justice Bradley in his dissent created 
a doubt which was not wholly removed by the decision in the 
California Irrigation cases.? 

Later, during the same term, however, the court held that the 
taking by a State of private property, without the owner’s con- 
sent, for the private use of another is not due process of law.* 

But if the court delayed long in removing the doubt created 
by the discussion in Davidson’s case it did not fail to do it 
thoroughly in Chicago, Burlington &c. R. Co. v. Chicago.4 In | 
that case the court not only held that the due process of law 
provision required the Federal government to see that no State 
should take private property for public use without just compen- 
sation, and that the amendment is not complied with by the estab- 
lishment of satisfactory legal procedure by legislative enactment ; 
but that it makes it the duty of the Federal courts to see that 
the action of the State courts thereunder does not deprive the 
owner of property without due process of law. In other words, 
the opinion holds, as I read it, that for any substantial error in 
the course of the procedure which may have affected the result, 
the Federal court will reverse, thereby making itself a court of 
last resort in any and every case of eminent domain. The only 
questions said not to be open for consideration by the Supreme 
Court were questions of fact, for after a very careful discussion 
of the subject the court said: ‘* Upon the reasoning in the case 
just referred to, it would seem to be clear that the last clause of 
the Seventh Amendment forbids the retrial by this court of the 


1 Davidson v. New Orleans, 96 U.S. 8 Missouri Pacific Ry. Co. % 
97, 105. Nebraska, 164 U. 8. 403. 
2 164 U. S. 112, 158. 4 166 U. S. 226. 


4 
4 


DUE PROCESS*OF LAW. 817 


facts tried by the jury in the present case.’’! Again it is said: 
‘«« Even if we were of the opinion in view of the evidence that 
the jury erred in finding that no property right, of substantial 
value in money, had been taken from the railroad company, by 
reason of the opening of a street across its right of way, we 
cannot, on that ground, re-examine the final judgment of the 
State court. We are permitted only to inquire whether the trial 
court prescribed any rule for the guidance of the jury that 
was in absolute disregard of the company’s right to just com- 
pensation.’’? And after discussing Lent v. Tillson,* the court 
said: ‘‘ In harmony with those views, we may say in the present 
case that the State court having jurisdiction of the subject- 
matter and of the parties and being under a duty to guard and 
protect the constitutional right here asserted, the final judgment 
ought not to be held to be in violation of the due process of law 
enjoined by the Fourteenth Amendment, unless by its rulings 
upon questions of law the company was prevented from obtain- 
ing substantially any compensation.’’ * 

The case was one where the municipal authorities of Chicago 
were opening a street across the tracks of the railroad. The 
jury determined that the damages sustained by the railroad were 
one dollar. 

In the Supreme Court Mr. Justice Harlan, after laying down 
the proposition just quoted, proceeded to discuss the several 
claims of error made by the railroad company. One question 
was, ‘* Whether the railroad company, by reason of the open- 
ing of the street, was entitled to recover a sum equal to the 
difference between the value of the land in question as land, 
without any restriction on its right to use it for any lawful pur- 
pose, and the value of the land when burdened with the right of 
the public to use it for the purpose of the street crossing? ’’® 
It was also claimed, ‘‘ That error of law was committed by the 
refusal of the court to allow the company to prove that in the 


event of the opening of the street it would be necessary, in 
1 Chicago, Burlington &c. R. Co. 4 Chicago, Burlington &c. R. Co. 
v. Chicago, 166 U. S. 226, 244. v. Chicago, 166 U. 8. 226, 247. 
® Ibid. 264. 5 Ibid, 247. 
140 U. 8. 316. 


VOL. XXXVII. 52 


YIIM 


818 37 AMERICAN LAW REVIEW. 


order that the railroad be properly and safely operated, to con- 
struct gates and a tower for operating them,’’ ete.! Other 
alleged errors consisted of the court’s refusal of several requests 
to charge. 

All the alleged errors were carefully considered by the court, 
and the conclusion finally reached that no errors of law had been 
committed, and therefore the judgment was affirmed. 

That I have not misread the opinion is evidenced by the dis- 
senting opinion of Mr. Justice Brewer, in the course of which he 
approves of ‘‘ that which is said in the first part of the opinion 
as to the potency of the Fourteenth Amendment to restrain 
action by a State through either. its legislative, executive, or 
judicial departments, which deprives a party of his property with- 
out due compensation; also the ruling that ‘ due process’ is 
not always satisfied by the mere form of the proceeding, the 
fact of notice and a right to be heard.’’ He adds: ‘It seems 
as though the denial which is so strenuously made as to the power 
of the State, through either its legislative, executive, or judicial: 
departments, is subject only to one limitation; that is, the ver- 
dict of a jury. The abundant promises of the fore part of the 
opinion vanish into nothing when the conclusion is reached. 
They amount to a mere brutum fulmen.”’ 

That case was fully approved in Backus v. Fort St. Union Depot 
Co.,? so that now the courts of last resort in the several States 
may be treated as stopping-places on the way to the Supreme 
Court of the United States in proceedings to condemn lands for 
public use, provided that after the verdict or award the defend- 
ant assigns, as ground for a new trial, that the statute author- 
izing the proceedings was in violation of due process of law. 

This is a very different outcome from that which seemed to 
be promised in Arrowsmith v. Harmoning,® where the court 
said: ‘* The constitutional provision is, ‘ nor shall any State de- 
prive any person of life, liberty, or property without due process 
of law.’ Certainly a State cannot be deemed guilty of a viola- 
tion of this constitutional obligation simply because one of its 
courts, while acting within its jurisdiction, has made an erro- 


1 Ibid. 251. 2 169 U. S. 557. 3 118 U.S. 194. 
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neous decision. The legislature of a State performs its whole 
duty under the constitution in this particular when it provides a 
law for the government of its courts while exercising their 
respective jurisdictions, which, if followed, will furnish the 
parties the necessary constitutional protection. All after that 
pertains to the courts, and the parties are left to the appropriate 
remedies for the correction of errors in judicial proceedings.”’ 


Tue Power or TAXATION. 


It is difficult to understand how the parties to whom Senator 
Conkling referred in his argument in the San Mateo County 
case, as appealing for congressional and administrative pro- 
tection against invidious and discriminating State and local 
taxes, could have expected very much relief from the due process 
of law provision, in view of the fact that the power to tax 
belongs exclusively to the legislative branch of the government, 
as the Supreme Court had consistently maintained from 1819, 
in which year McCulloch v. Maryland! was decided. In that 
case Chief Justice Marshall said: ‘* It is admitted, that the 
power of taxing the people and their property is essential to the 
very existence of government, and may be legitimately exercised 
on the objects to which it is applicable, to the utmost extent to 
which the government may choose to carry it. The only 
security against the abuse of this power is found in the structure 
of the government itself. In imposing a tax, the legislature 
acts upon its constituents. This is, in general, a sufficient 
security against erroneous and oppressive taxation. The people 
of a State, therefore, give to their government a right of taxing 
themselves and their property, and as the exigencies of govern- 
ment cannot be limited, they prescribe no limit to the exercise 
of this right, resting confidently on the interest of the legisla- 
tor, and on the influence of the constituents over their repre- 
sentative, to guard them against its abuse.”’ 

It had not been the rule in England, nor in this country since 
its independence, to collect taxes by regular judicial proceed- 
ings as the Supreme Court has several times since the adoption 
of the Fourteenth Amendment said. The legislatures of the 


117 U. 8. 316-428. 
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several States, except in so far as restrained by their constitu- 
tions, are regarded as supreme in the matter of levying taxes, 
and may,’as Mr. Justice Bradley said in Ball’s Gap R. Co. », 
Pennsylvania,’ ‘* exempt certain classes of property from any 
taxation at all, such as churches, libraries, and the property of 
charitable institutions. It may impose different specific taxes 
upon different tracts and professions, and may vary the rates of 
excise upon various products; it may tax real estate and personal 
property in a different manner; it may tax visible property only 
and not tax securities for the payment of money; it may allow de- 
ductions for indebtedness or not allow them. Allsuch regulations 
and those of like character, so long as they proceed within reason- 
able limits and general usage, cre within the discretion of the 
State legislatures or the people of the State in framing their 
constitutions.”’ 

Nevertheless, aggrieved taxpayers have frequently appealed 
to the Supreme Court of the United States for relief against 
State statutes, on the ground that they offend against the due 
process of law provision. Now the court, speaking through 
Mr. Justice Harlan, has said: ‘* It is conceivable that taxation 
may be of such a nature and so burdensome as properly to be 
characterized a taking of private property for public use without 
just compensation. But in order to bring taxation imposed by a 
State, or under its authority, within the scope of the Fourteenth 
Amendment of the national constitution, the case should be 
so clearly and palpably an illegal encroachment upon private 
rights as to leave no doubt that such taxation by its necessary 
operation is really spoliation under guise of exerting the power 
to tax.’’* In the great majority of cases, however, the court 
has sustained the local taxing statutes, as the following instances 
will tend to show: — 

It sustained the New York statute imposing a franchise tax 
upon capital of a foreign corporation employed within the 
State;* the imposition of a tax by a Kentucky municipality 
upon a bridge built across the river to Ohio; ‘ a statute taxing 


1 184 U.S. 832, 337. 3 171 U. S. 658. 
2 Henderson Bridge Co. v. Hender- 4173 U. S. 592, 
son, 173 U. S. 592, 614. 
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mortgagee’s interest in land as real estate, regardless of his res- 
idence; a taxation of a debt to resident which is secured by 
mortgage in another State; statutes imposing inheritance tax,? 
although exempting certain classes of persons, or making differ- 
ent rates for different classes, and although the effect was to 
tax the same inheritance in two States; * a statute creating new 
taxing districts;‘ a statute providing that owner in action for 
killing a dog may recover only the dog’s assessed valuation, and 
if not on the assessment-roll he cannot recover; * a taxation of 
national bank, even though savings banks and trust deposits are 
exempt from like tax;* an ad valorem assessment of cost of 
irrigation; ’ a charter provision for assessment for sewers not 
requiring notice, the court holding that notice was implied; * a 
statute allowing city free use of water and exempting company 
from taxation; * the taxation of domestic property of a corpora- 
tion, the value of which is determined with reference to entire 
capital; the exaction of tolls for use of improved natural 
waterway ; ™ a statute making tax deeds, after record for speci- 
fied time, conclusive of the regularity of proceedings ; !* a statute 
prohibiting any person from voting or serving as a juror unless, 
among other qualifications, he has paid his taxes; * a statute 
authorizing collection of back taxes which were not on assess- 
ment roll; 14 a license tax on merchants proportioned to amount 
of sales, but different classes paying different rates; a statute 
not providing for notice of the taking of lands for streets to 
those to be assessed, though providing for notice to them of 
the assessment ; 1 a State tax on stock of non-resident in domes- 
tic corporation, when resident is taxed by municipality ; " a stat- 
ute making a tax deed prima facie evidence of truth of its 


1169 U.S. 421. § 149 U. S. 30. 
2 100 U. S. 491. * 142 U. S, 79. 
518 Sup. Ct. Rep. 594; 49 U. S. 10 165 U.S. 194. 
429; 183 U. S. 278; 188 U. 8.97; 188 1 123 U. S. 288. 
U.S. 189, 2 177 U. S. 318. 
U. S. 304. #8 170 U. 8.213. 
5 166 U.S. 698. 14 183 U. S. 471. 
®121 U. S. 188; 125 U.S. 60; 125 15 184 U. S. 329. 
U.S. 83. 6 184 U. S. 423. 
"1640. S. 158. 7 185 U. S. 344. 
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recitals;! the taxation of express companies on ‘receipts of 
their business done in the State; ’’? a statute declaring lands 
forfeited to the State which for five years are not reported 
for taxation, but exempting owners of less than one thousand 
acres.$ 

The following statutes have been condemned: One making 
nonresident personally liable for taxes; * a taxation in Kentucky 
of an Indiana franchise to company running ferry between the 
two States and holding, also, a Kentucky franchise.5 

These decisions show that the tendency of later years to as- 
sume that the judicial department of the government can and 
should review and correct the errors of the legislative and exec- 
utive — manifested in many reported cases, the assemblage of 
which would certainly be interesting and may soon become 
necessary as a warning— has received little support from the 
United States Supreme Court while considering the assaults 
upon taxing statutes of States and the procedure thereunder. 


Procepure — Civit AND CRIMINAL. 


Many interesting cases are to be found that could be grouped 
under this head, but the already too great length of this paper 
compels but the briefest reference to a few of them. 

It has often been said, in effect, that a State does not violate 
the Fourteenth Amendment if its courts, while acting within 
their jurisdictions, are guilty of irregularities and errors in their 
procedure.® 

Chief Justice Waite expressed the view of the court in these 
words in Kennard’s case: ‘* The question before us is not 
whether the courts below, having jurisdiction of the case and 
the practice, have followed the law, but whether the law if fol- 
lowed would have furnished Kennard the protection guaranteed 
by the Constitution.”’ 7 


1 187 U.S. 51. 480; Arrowsmith v. Harmoning, 118 
2 142 U. S. 339. U. S. 194; In re Converse, 137 U.S. 
3171 U.S. 404. 624. 

4173 U.S. 193. ' 1 Kennard v. Louisiana, 92 U. S. 
5 188 U. &. 189. 480, 481. 

6 Kennard v. Louisiane, 92 U. 8. 
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A different view of the duty of the court obtains in cases 
arising under statutes the direct object of which is the taking of 
private property for public use, as has already been said when 
considering the case of Chicago, Burlington &c. R. Co. v. 
Chicago.? 

It has been said that due process of law is secured within the 
meaning of the Fourteenth Amendment, if the laws operate on 
all alike, and do not subject the individual to an arbitrary exer- 
cise of the power of the government.? And in another case it 
was held that the State has full control over the procedure in 
its courts both in civil and criminal cases subject only to the 
qualification that such proceedings must not work a denial of 
fundamental rights or conflict with specific and applicable pro- 
visions of the Federal Constitution.’ 

It has been held that the due process of law provision does 
not prevent the State from giving jurisdiction to courts of equity 
to entertain a suit to establish the rights of the owner of an 
equitable interest in lands as against the legal owner, although 
it deprives him of his right to a trial by jury; * also that the 
provision does not prohibit a criminal trial without a jury where 
the accused has waived it as permitted by statute;* nor a sale 
of infant’s real estate where a guardian’s bond was not given as 
required by statute;® nor a statute making railroad companies 
liable for all damages to employés, even when caused by fellow- 
workmen;* nor proceedings according to common law for con- 
tempt, without a jury;® nor a trial in quo warranto proceed- 
ings, without a jury;® nor a decision holding that libelous 
matter in a pleading was privileged; ” nor a judgment against a 
party not named as a defendant nor summoned, but appearing 
and contesting the suit; nor a bill in equity to invalidate a 
judgment for tort committed under military authority; * nor 


1 166 U. S: 226, 118 184. 

2 Dancan v. Missouri, 152 U.S. 377. 1 127 U. S. 205. 

5 Brown v. New Jersey, 175 U. S. ® 184 U.S. 31; 128 U. S. 289; 171 
193; Iowa Cent. Ry. Co. v. Iowa, 160 U.S. 101; 158 U. 8. 564. 
U. S. 389; Ex parte Reggel, 144 U. S. * 169 U. S. 586. 
642, 175 U. S. 409. 

4121 U. S, 282, 11 177 U. 8. 230. 

5146 U. S. 314. 12 131 U.S. 405. 


XUM 


824 37 AMERICAN LAW REVIEW. 


a statutory provision construing a special appearance into a 
general appearance ;! nor a trial and sentence by a judge de facto 
of a court de jure;? nor a decision by a State court against a 
defendant who contended that his warrant of execution was 
issued contrary to State statute; * nor a dismissal of appeal of 
an accused person after he has escaped the dismissal to take 
effect unless he returns;* nor omission of ne: provision 
for appeal in capital cases.° 

The court has held, however, that the due process of law 
provision is offended against by a judgment denying plaintiff 
possession in an action of ejectment, on the ground that defend- 
ant had acquired title at an administrator’s sale pursuant to order 
of Probate Court based in part upon evidence tending to show 
plaintiff’s death ;* and is also violated by a judgment in a pro- 
ceeding begun by service of process on a defendant in Virginia 
requiring him to appear and answer in Texas within five days.’ 

Mr. Justice Gray, in the course of the argument in Lowe v. 
Kansas,® said: ‘*‘ Whether the mode of proceeding, prescribed . 
by this statute, and followed in this case, was due process of 
law, depends upon the question whether it was in substantial 
accord with the law and usage in England before the Declaration 
of Independence, and in this country since it became a nation, 
in similar cases.’’ And the rule thus laid down has been criti- 
cised by a distinguished constitutional lawyer as ‘‘ hardly an 
accurate or safe definition,’’ because ‘‘ the law is essentially 
a progressive science; and its structure and the rules of pro- 
cedure must continue to change as required by new conditions 
of society.”’ The criticism would be well. founded if the court 
intended to assert that there would not be due process of law 
unless precedent could be found for it either in the law and 
usage in England prior to the establishment of our government, 
or in this country since that time. In such case opportunity for 
the development of the law to meet the new situations constantly 
arising would be lacking. But the language employed is 


1 187 U. 8. 15. 5 153 U. S. 684; 156 U. S. 272. 
2 139 U.S. 504, § 154 U. S. 34. 

3 159 U. S. 660. 7 176 U. S. 398. 

4 166 U. S. 138. 5 163 U. S. 81, 85. 
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broader, suggesting that the true test is, ‘‘ whether it was in 
substantial accord with the law and usage’’ of the long period 
mentioned, thus affording an opportunity to apply the estab- 
lished principles of law to the new conditions constantly arising. 

That the court has steadily given to the rule the wider scope 
I have suggested will sufficiently appear from an examination of 
the cases I have referred to under this head. Indeed, it is im- 
possible to make a study of the decisions of that great court 
relating to the Fourteenth Amendment in its entirety, without 
heartily indorsing that very interesting statement made 
by Mr. Justice Brown in Holden v. Hardy,! from which I take 
a brief extract: ‘* An examination of both these classes 
of cases under the Fourteenth Amendment will demonstrate 
that, in passing upon the validity of State legislation under 
that amendment, this court has not failed to recognize the 
fact that the law is, to a certain extent, a progressive science ; 
that in some of the States methods of procedure, which at the 
time the Constitution was adopted were deemed essential to the 
protection and safety of the people, or to the liberty of the 
citizen, have been found to be no longer necessary; that re- 
strictions which had formerly been laid upon the conduct of 
individuals, or of classes of individuals, had proved detrimental 
to their interests; while, upon the other hand, certain other 
classes of persons, particularly those engaged in dangerous or 
unhealthful amplagenente, have been found to be in need of 
additional protection.”’ 

As this subject covers but one of the provisions of the Four- 
teenth Amendment, consideration of the others has been inten- 
tionally avoided, Indeed, I have not been able in this paper to 
do more than call attention to some of the decisions which serve 
to point out the vantage ground in the development of our law 
which this little phrase, ‘* due process of law,’’ inherited from 
our English ancestors, occupies. More and more every year is 
it invoked, by reason of its place in the Fourteenth Amendment, 
to challenge the action of State governments, and the time can- 
not be predicted when such efforts will cease. 


1 169 U. S. 366, 385. 
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But it may be safely asserted that the restraining power of 
the Fourteenth Amendment as against the States will be ex- 
ercised far more conservatively by that court of which every 
citizen is justly proud, than it would be were the exercise of it 
confined to the other departments of the national government. 

Evidence in support of that assertion is to be found in the 
Civil Rights Act, passed by Congress March 1, 1875, by which 
it undertook to make certain acts committed by individuals 
offenses which could be prosecuted and punished by proceedings 
in the United States courts, and in the decision of the Supreme 
Court,! declaring the first and second section,of the act uncon- 
stitutional and void. Of the statute, Mr. Justice Bradley, who 
wrote the opinion of the court, said: ‘‘ In other words, it steps 
into the domain of local jurisprudence, and lays down rules for 
the conduct of individuals in society toward each other, and 
imposes sanctions for the enforcement of those rules, without 
referring in any manner to any supposed action of the State or 
its authorities. If this legislation is appropriate for the enforc-. 
ing of the amendment it is difficult to see where it is to stop. 
Why may not Congress with equal show of authority enact a 
code of laws for the enforcement and vindication of all rights 
of life, liberty and property?’’? The argument of the court is 
unanswerable, and its decision accomplished not alone the de- 
struction of the unconstitutional sections of the statute, but put 
an end to all further attempts by acts of Congress to encroach 
in that direction upon the reserved rights of the States under 
the claim that the States had conferred the authority upon Con- 
gress by the Fourteeth Amendment. 

In conclusion, I feel warranted in saying that, valuable beyond 
compare as has been the service of the Supreme Court of the 
United States to the people during all the period of its exist- 
ence — although mistakes have at times been made and will of 
necessity be made in the future—it has never been charged 
with a greater responsibility than that placed upon it by the 
adoption of the Fourteenth Amendment — a responsibility to the 
meeting of which its individual members have patriotically de- 
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voted their supremest energies, great abilities, and broad scholar- 
ship, keeping ever in mind —as appears from the many opinions 
written —the danger expressed by Mr. Justice Miller in the 
Slaughter-House cases of so far extending the Fourteenth 
Amendment as ‘*‘ to fetter and degrade the State governments.”’ 
It is true that the amendment has been given — and necessarily 
so, because of its comprehensive language—a broader scope 
than the majority contemplated at that time, nevertheless the 
court was able to say in Holden v. Hardy — after calling atten- 
tion to the many changes in the statutes of States subsequent 
to the adoption of the Fourteenth Amendment, some of which 
were challenged in the courts as offending against the due process 
of law provision — ‘* They are mentioned only for the purpose 
of calling attention to the probability that other changes of no 
less importance may be made in the future, and that while the 
cardinal principles of justice are immutable, the methods by 
which justice is administered are subject to constant fluctuation, 
and that the Constitution of the United States, which is neces- 
sarily and to a large extent inflexible and exceedingly difficult of 
amendment, should not be so construed as to deprive the States 
of the power to so amend their laws as to make them conform to 
the wishes: of the citizens as they may deem best for the public 
welfare without bringing them into conflict with the supreme law 
of the land.’’ 
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COMMERCIAL LAW AND MODERN COMMERCIAL 
COMBINATIONS.! 


The constitution of the Association provides that among the 
committees to be annually appointed by the President for the 
year ensuing shall be a Committee on Commercial Law. 

The by-laws provide that among the order of exercises at the 
annual meeting there shall be a report of the committee «On 
Commercial Law.’’ 

The by-laws also provide for meetings of the various com- 
mittees and for the printing and distribution of their reports. 

It would seem, therefore, to be the duty, imposed on it by the 
Association, of the Committee on Commercial Law, to make a . 
report at the annual meeting of the Association upon such mat- 
ters connected with commercial law as may have been referred 
to it for report by the Association or as they in their judgment 
may think important to be reported upon. 

For several years past the Committee on Commercial Law has 
been wrestling with the bankruptcy question, for the reason that 
this question has been referred to the committee by the Associa- 
tion and because of its seeming paramount importance for the 
time being. 

The important question now, however, before the bar of the 
United States seems to be the effect of the modern gigantic com- 
mercial or industrial combinations upon the commercial juris- 
prudence of the country. These combinations are rapidly driv- 
ing out of business the small trader and the small producer, the 
classes who have heretofore furnished the larger number of 
petitioners or defendants in bankruptcy courts, and substituting 


- 1 This was the part of the report of ginia, and which was finally recom- 
the Committee on Commercial Law of mitted and laid over until the next 
the American Bar Association, atits meeting at St. Louis. See 37 AM. 
recent meeting at Hot Springs, Vir- Law Rev. 728, 
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in their place industrial combinations of gigantic magnitude, - 
supposed to be too large for a bankruptcy court to manage and 
too rich to need ever to be called before it. These combina- 
tions are changing the commercial methods of our people and 
having drastic effects upon our commercial law. 

Your committee, therefore, are of the opinion that they 
would be derelict in the duty they owe to the Association which 
has honored them and imposed upon them the responsibilities of 
their position, if they did not bring before the Association at its 
meeting this year this question which for the time being at least 
seems to be of such importance. The question seems to come 
clearly within the province of this committee. The modern 
combination is entirely industrial and largély commercial. It 
deals principally with trade and commerce. Its primary object 
is to control trade and commerce in certain articles of produc- 
tion and substitute a more or less perfect monopoly in the place of 
amore or less free competition. It changes entirely the basic 
principle of commercial relations between man and man, and if 
they are to continue to grow and develop in the future as in the 
past will render necessary most important changes in the princi- 
ples of our commercial law. We have heretofore, relying upon 
competition to do its perfect work and protect the people, 
allowed trade and commerce to be carried on unhampered and 
without restrictions. The law has simply compelled each man 
to respect the vested rights of his competitor and then said to 
each in effect: «* Let the best man win and the devil take the 
hindmost.’’ If combination and monopoly are to take the place 
of competition and business rivalry, the law will have to step in 
and protect, not the competitor from an assault upon his legal 
rights, but the citizen from the danger of the destruction of his 
means of livelihood. We shall have to substitute a jurisprud- 
ence of commercial restriction in the place of a jurisprudence | 
of commercial competition. 

The organized bar of America has, therefore, in the various 
capacities in which it serves the community, to grapple with the 
question of whether the modern industrial combination should 
be allowed to continue and to grow. If so, how shall we pro- 
tect the people from the evils which it threatens? and if not, 
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how shall we curb its depredations and limit its growth? These 
are the questions which your committee has attempted to wrestle 
with in their deliberations. 

Competition has been the corner-stone of our civilization. To 
get the best of everything it needs, the community has relied 
upon competing producers. Our great cities have depended for 
their daily food upon competition between producers and 
carriers. To get a fair price the seller plays one competing 
buyer against another, and to purchase at a fair price the buyer 
goes back and forth between competing sellers. The workman 
has relied for a fair wage upon competing jobs and the 
employer for fair service upon competition among workmen. 
It has been competition all along the line. Our whole civiliza- 
tion is based upon it. Take competition away and you destroy the 
structure of that civilization, and must substitute something 
equally effective in its place, or the whole structure falls. 

But competition ts coming to an end. The corner-stone is 
crumbling and the structure is in danger. Combination as an - 
economic force is fast coming to take the place of competition. 
The producers are combining; transportation companies are 
combining; tradesmen are combining; workmen as. well as 
employers are combining; everything seems to be coming into 
some form of combination and everybody seems to be a com- 
biner. The competition that still remains is fast disappearing. 
Workmen are refusing to compete for jobs. Labor unions are 
enlarging the spheres of their activity and extending their 
operations. Instead of competing individually with one another 
for the job they both want, they put themselves in the hands of 
their unions, and the walking delegate represents them all. 
The union of the employers is still stronger and more far-reach- 
ing than the union of the workmen. Even where they do not 
actually combine as among themselves and sink their differences 
into one organization they are wont to combine as against the 
workmen, so that wherever he turns he finds the same wage 
scale offered him and the same conditions of employment. He 
is lucky if he escapes being blacklisted, so that he can find no 
work for his hands to do anywhere. 

We are now having combinations of combinations. The 
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United States Steel Corporation is a combination of a dozen 
theretofore competing producers who were themselves combina- 
tions of still other producers, and these in turn often combin- 
ations of still others. To trace them back to their beginnings 
is like discovering all the multitude of sources that go to make 
up the volume of the swollen Mississippi. The property which 
the Amalgamated Copper Company now controls was once, per- 
haps, a thousand mining claims, each one very likely owned in 
common by half a dozen miners. The Department Store Trust 
has combined the business of hundreds of merchants, some por- 
tions of which they acquired by purchase and others in some 
other way. It is estimated that the Standard Oil Company has 
taken, by contract or by force, the business of ten thousand 
corporations and merchants in all parts of the Union. The few 
present great railroad lines of the country have been made up by 
the combination of hundreds of smaller lines, some extensions 
of one another and others competing lines. The ambition of 
the Shipping Trust, perhaps the pet project of the great Amer- 
ican combiner, has been to control all the ships that sail the 
ocean. A hundred years ago there were hardly two ships z 
owned by the same individual or corporation, and even fifty 
years ago there was scarcely a shipowner, individual or corpo- 
ration, that owned half a dozen ships. 

The process of this combination of combinations is still going 
on. No one can tell where the end will be or when it will come. 
No one knows but that within the next ten years a greater than 
J. Pierpont Morgan will arise who will combine into one organ- 
ization all the industries of the land, so that the workman who 
works for wages can find but one possible employer and the pur- 
chaser of wares but one possible seller. The steps toward the 
formation of one universal industrial corporation which shall 
crowd out all other corporations and assume to itself all the in- 
dustries of the land, have been already more than half taken. 
It is not so far to go from now to that end as we had to go to 
reach present industrial conditions. 

The most astounding revelation is that all this proves to be 
economically righteous. Production is cheapened when carried 
on on a large scale. A business is more profitable when there is 
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no competition. A monopoly is economically desirable; that is, 
for the monopolist. The United States Steel Corporation can 
produce, no matter what it sells them for, its goods cheaper than 
the elements out of which the combination is composed ever 
produced them. The Standard Oil Company is economically 
holy, for it pays forty per cent dividends. The Sugar Trust is 
economically correct, for whereas the individual sugar refiners 
lost money on small capitalizations the Sugar Trust pays big 
dividends on large capitalization. The railroad combinations are 
economically impregnable, for they pay. If Mr. Morgan’s Ship- 
ping Trust and Mr. Schwab’s Shipbuilding Trust are failures, 
they are exceptions to the rule. 

We cannot, therefore, rely upon natural forces— upon the laws 
of supply and demand or upon economic considerations — to 
Ifmit the growth of modern combinations. If they are undesir- 
able, if the people of the American nation would be better off 
without them or with limitations put upon them, they must put 
those limitations on by the action of their legislatures, their’ 
Congress and their courts. The American bar must act and the 
American Bar Association must take the lead. 

If the Northern Securities had been allowed to go on, the next 
thing to follow it would naturally have been a United States 
Securities Company, which would hold the majority of the stock 
of every railroad wherever the American flag flies. The question 
involved in the Northern Securities case is not, therefore, whether 
the Northern Pacific and the Great Northern should be allowed 
to pool their issues in the way they have attempted to do, but 
whether all the railroads of the nation, east and west and 
north and south, should be allowed to yield to the manipula- 
tion of the same master hand that projected this combination 
and be transformed into one giant transportation company on 
the perfection of whose service the welfare of untold millions 
here to-day and to come after us will depend. Yet the Northern 
Securities Company was economically righteous and the United 
States Securities Company, which will be pretty sure to follow 
it if the legislatures and the courts permit, would also be eco- 
nomically righteous. 

It seems to us that the masses of the community, outside of 
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the comparatively few who are exploiting it, are pretty generally 
agreed that a limit should be put, and must be put, upon modern 
combinations for the following reasons : — 

~ 1, Economic considerations, while important, should not be 
controlling. The first cost of a loaf of bread is not so important 
to the community, outside of the bakers, as is its selling price 
that the community has to pay. A bread trust that should con- 
trol all the ovens in the land might produce bread cheaper than 
it is now produced, but it is quite doubtful whether in the ab- 
sence of competition they would furnish it to the bread-eater any 
cheaper than he gets it now. 

2. The question of the selling price the purchaser has to pay 
for a loaf of bread is less important than the question of whether 
he has the money with which to make the purchase. Two-cent 
bread will do a man no good unless he can raise the two cents. 
If the bread trust became, by another combination, a part of the 
«General Industrial Company,’’ which controlled all the in- 
dustries of the land and was the only employer of labor, it is 
questionable what wages the ‘* General Industrial Company,’’ 
without any competitor in the labor market, would choose to pay 
the laborers who had no other place or way to get employment. 
Even if the bread department of the ‘‘ General Industrial Com- 
pany ’’ saw fit, from economic or eleemosynary considerations, 
to sell bread cheaper than it had ever been sold before, the bene- 
fit that the community would get from this reduction in price 
might be neutralized by a general reduction in wages so that the 
community would have less money with which to buy bread than 
they ever had before. 

3. Money is not always the most important thing. Perhaps 
it or what it represents is the most important thing in the early 
stage of civilization. There is nothing soimportant to a child in 
its first year as food. It has to have bones, muscles and nerves 
and all the paraphernalia of a body before jits intellectual 
and spiritual nature can be developed; but later on the child 
comes to need other things which it is more difficult for it to get 
than food. In the infancy of the race food was the important 
consideration. Industrial methods were so imperfect that, labor 
hard as one would, as many hours as he could, the best he could 
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do was to get enough to eat. But economic processes have im- 
proved so that the luxuries of one generation become the neces- 
sities of the next, and the wants which man finds it difficult to 
supply are not now ordinarily the wants which pertain to the 
nourishment of his body. 

Manhood is more important than money. A nation of freemen 
must have for its citizens men who have higher aspirations than 
to fill their stomachs or to attain simply to a condition of bodily 
comfort. A nation of freemen must be a nation of men; of 
thinking men who can intelligently solve the problem of life; of 
men of self-reliance who can work out their own salvation; of 
men of character who scorn meanness in all its forms; of patri- 
otic men, who are willing to devote their lives and shed their 
blood, if need be, for their country. 

Slavery is not a school for freemen. Men who are not their 
own masters in their private life are not the citizens that a great 
and successful State needs. 

A man who has no choice in life except to work for a master . 
whom he did not choose, for wages that{he had no part in fixing, 
and under conditions over which he has no control, so nearly re- 
sembles a slave that it takes a casuist to draw the distinction. 

The men who followed Washington in the Revolution and won 
the independence of their country were men who were brought 
up to take the initiative and depend upon themselves. They had 
always been their own masters. If they worked for another in- 
stead of for themselves, it was because they chose to do so and 
not because they must. If they worked for wages, they had a 
choice of masters and an opportunity to arrange for themselves 
the conditions and the wages of service. They were free, proud of 
their heritage and prizing their personal freedom as the choicest 
thing on eaith. Our nation— great and rich and prosperous 
and powerful as it has become— is not yet through with its 
troubles. We have questions to solve and difficulties to over- 
come quite as serious as any which confronted Washington and 
our fathers of the Revolution in the early days of the Republic. 
There are Tweeds and Czolgoszes, post-office scandals, Delaware 
lynchings, Evansville riots, and strikes and labor troubles of per- 
ilous importance that are, in our generation, quite as dangerous 
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and quite as difficult to deal with as were the George the Thirds, 
the Lord Norths and the tea duties of that day. The nation has 
need of the patriotism and the intelligence of its self-reliant sons 
to-day quite as much as it ever had in the past. Would a 
nation composed of the working men employed by one or a 
dozen or a hundred great industrial combinations which shall 
have absorbed the industries of the land, become the sole ex- 
ploiters of labor and the only furnishers of their necessities to 
its people, be a nation that could meet the great crises that 
occur in tbe history of every nation? Would such a nation 
as that have gone through the trials and the troubles of the 
Civil War. Would such a nation as that have carried its flag 
as we carried ours in the late Spanish War twelve hundred 
miles farther east and seven thousand miles farther west than 
it ever went before? Would such a nation as that have grown 
in power and in prosperity, in wealth and in dominion as ours 
has grown? No. If you are to have anation of freemen, you 
must have freemen for your nation, and the men who work for 
wages without being able to select their employers are not free- 
men and can never make or save a nation. If our country has 
yet to fight for its commerce with the Slav upon the broad 
Pacific or along the river valleys of Northern China, or with the 
Teuton for its national supremacy on the plains of the Orinoco 
or the pampas of Brazil, it must have for its citizens and its 
soldiers such men as followed Washington and Grant and 
Dewey, men who are capable of taking the initiative and are more 
than simply fighting machines. 

Better, far better, were it that the cost of a loaf of bread were 
doubled ; better even that the citizen had a scant allowance of it 
than that he should lower his self-respect, lose his power to take 
the initiative and become simply an automaton to work out the 
will of a master whom he cannot even choose. 

4. Edward Bellamy was a man descended from a long line of 
strong New Englanders and he possessed a facile pen. He un- 
dertook to write a novel—purely a work of fiction. He called 
it ‘Looking Backward.’’ The substance of the story was a 
picture drawn of an ideal socialistic State, and drawn in such a 
way as to be most alluring to the reader. When Edward Bellamy 
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started to write the book he was no more of a Socialist than his 
Puritan ancestors, but he convinced himself in writing it and 
thereafter lived and died a leader of the Socialist party. The 
book describes how happy men and women become under condi- 
tions where the State takes all the initiative, is the sole exploiter 
of industry, the sole employer of labor, the sole owner of 
property. 

The book was answered by another which was called ‘ Look- 
ing Further Backward,’’ and the answering book tells how the 
lovely condition of things which Bellamy painted came to an end. 
The people who never took the initiative finally lost all power of 
taking it. They had traveled in ruts until they could not travel 
outside of a rut. New conditions arose. Another nation which 
had retained the initiative-taking power assailed the nation which 
had lost that power and there could be but one result. 

If our nation should ever come to the point where combina- 
tion has gone to the extreme limit and there is but one employer 
of labor, one exploiter of industry in all the United States, we 
should be very near to the condition of socjalism described by 
Edward Bellamy, except that the employer would be a private 
corporation within the State instead of the State itself —a distine- 
tion which would be entirely in favor of the Edward Bellamy 
ideal. 

If there must be an industrial despot, it seems clear that it is 3 
better that it should be the State itself than the State’s creature. 

Combination and the resulting monopoly lead straight to 
socialism. If the time ever comes when there is only one ora 
dozen or a hundred corporations controlling the industries of this 
great land and having their directors and managers elected by the 
stockholders, it will be but a very easy step to legislate that those _ 
directors and managers shall be elected by the people instead of 
by the stockholders, and constitutional restrictions would be im- 
potent to stay the storm of such legislation. 

We believe in our individualistic civilization. It has been the 
ladder by which the race has climbed to its present heights. It 
has been a rough teacher, but it has taught us the lessons we 
could have learned in no other way. It has given us what we 
have and made us what we are. It is that, and that alone, 
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that separates us from our troglodyte ancestors. We believe 
in clinging to that civilization that has done so much for us 
and to the teacher that has taught us so well. We fear social- 
ism. We have no desire to live in a world where it prevails. 
We are not willing to give up the privilege of taking the initia- 
tive for ourselves or to live in the society of men who have not 
the power to take it for themselves. It is because we are 
opposed to socialism; it is because we believe in the economic 
virtue of our industrial system that we regard the modern ten- 
dency to combination and monopoly as the greatest danger that 
has ever threatened our race. We must curb this tendency even 
though we do pay more for bread and meat and clothes and have 
less of the physical comforts and luxuries of life. We cannot 
afford to barter our manhood for all the physical comforts in the 
world. We cannot afford to allow these combinations and mo- 
nopolies to go unlimited and unrestrained, no matter how great 
may be their economic righteousness. Economic gain must 
yield to the requirements of patriotic manhood. 

The evil, however, is more apparent than the remedy is easy 
to find. 

Whatever remedy we adopt must be such as fits the disease. 
We have found competition to be necessary to the welfare of 
the nation and the best good of the people. The destruction of 
competition is therefore the disease. Its restoration is the cure. 
The question is, What can the law and lawyers do to effect the 
cure? What is the duty of the American Bar Association in 
this regard? 

There are some things the law cannot do. It cannot make 
men do uneconomic things. It must make the things which it 
does not wish done uneconomic. It cannot compel men to sell 
their wares at a loss, to pay unprofitable wages or to adopt un- 
businesslike methods. If it coald and did, it would destroy the 
basis of competition and do harm rather than good. The men 
who combine when combination is profitable are not criminals. 
They are simply astute men who are doing business on business 
principles, following out the logic of our civilization. The man 
who would sell calico at four cents a yard when he could get 
five cents would not be a philanthropist, but a fool. The man 
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who pays two dollars a day wages when he can get the same 
thing done for a dollar and a half is not a public benefactor, but 
a public demoralizer. The two men who combine their trade 
when there is a profit in the combination are following lines on 
which the conduct of all business depends. 

The remedy is not to punish prosperity or to try to make 
things criminal that are not so. The remedy should be found 
in making it unprofitable to do that which the community de- 
termines should not be done. 

Laws now on the statute book, like the Sherman Anti-Trust 
Law and the legislation of the last Congress which attempted to 
re-enforce it, are in our judgment of little avail. They will 
work once, but it is doubtful if they will ever work again. The 
combinations that are hereafter made in the light of the North- 
ern Securities decision will be combinations that do not come up 
against the law. If one railroad company had simply bought 
the stock of the other, or if the owners of the stock of one 
bought the stock of the other and then the joint owners of the 
stocks of the two companies refused to let the companies com- 
pete, the law would be powerless. The law cannot make two 
railroads engage in uneconomic competition when the dividends 
of each company go into the same pockets any more than it can 
make two neighboring groceries compete after the owner of the 
one has bought out the other. Whatever may be the fate of 
the Northern Securities case, the field of its usefulness will at 
the most, in our opinion, be very limited. When the first sugar 
trust was organized a decision was given by the courts of New 
York holding it to be invalid. The result was that instead of an 
agreement between different corporations they combined all the 
properties in one corporation and the law was powerless. - 
We would by no means contend that the present trust 
laws are valueless. We contend only so far as their effect- 
iveness to prevent combination is concerned, thejr value, 
in our judgment, is less than is generally supposed and their 
scope and effect must of necessity be exceedingly limited. They 
are certainly not sufficient as obstacles to prevent the continued 
progress of the process of combination which has been going on 
at such rapid rate in this country for the last twenty years and 
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is now going on, with temporary breathing spells now and then, 
at a more rapid rate than ever, trust laws to the contrary not- 
withstanding. 

Little, in our judgment, can be accomplished by directly pro- 
hibiting combination. You must make combination unprofitable 
and then the prohibition is unnecessary. As long as combina- 
tion is profitable the combiners will keep ahead of the legislat- 
ors. Whatever may be the ultimate outcome of the Northern 
Securities case in the Supreme Court of. the United States, is 
there any man who expects the Great Northern and the North- 
ern Pacific Railroads ever to be competitors again? The courts 
may order a distribution of the securities held by the Northern © 
Securities Company as much as they will, and the securities will 
be distributed in accordance with the decree of the court, but 
within twenty-four hours after their distribution they will find 
their way back into a mammoth safe with a mammoth maw in a 
certain building corner of Wall and Broad streets, New York. 
It is quite possible that the principle of the Northern Securities 
case would apply to the combination which now exists under the 
name of the United States Steel Corporation, and it is very 
likely that an action similar to that brought in the Northern 
Securities case will be brought against the United States Steel 
Corporation and with a like result. The court may order a dis- 
tribution of the securities that the United States Steel Corpora- 
tion holds among the separate corporations that have pooled 
their issues to form the greater company, but does anyone be- 
lieve that these separate corporations will ever engage in compe- 
tition with one another again? That same mammoth safe, with 
that same mammoth maw, would rake in the securities faster 
than court receivers could distribute them. 

Competition is the force that we must save. The destruction 
of competition is the evil that must be prevented. We might 
cover the statute books of the United States and of every State 
inthe Union with Sherman Anti-Trust laws made a hundred 
times more drastic, and the elimination ‘of competition as an 
industrial force would go on just the same, if not in one way 
then in some other. As long as competition is economically 
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unprofitable and combination pays dividends, competition will 
disappear and combination and monopoly take its place. 

We must make combinations unprofitable. 

How? 

1. We can tax them to death; or, if that is too radical q 
remedy, we can tax them until their growth and enlargement is 
impeded. 

There are constitutional provisions requiring direct taxations 
to be uniform, and in view of these provisions it is probably 
impossible to discriminate in the matter of direct taxation 
against corporations holding large amounts of taxable property. 
The rate of direct taxation must be uniform. 

There is, however, a franchise tax imposed by most of the 
States upon corporations at the time of their incorporation and 
annually thereafter. This franchise tax is in almost all States 
in some way graded so as to tax the small corporation at a 
higher rate than the large one. The first million dollars pays a 
higher rate than the subsequent millions. In our judgment the — 
gradation should be continued, but it should be a grading up 
_instead of down. We would leave, perhaps, the first hundred 
thousand free and the first million cheap, and raise the rate with 
each succeeding million. The United States Steel Corporation 
now has a capitalization of something over one thousand 
millions. The gradation stages might be slow and easy enough 
to please the most conservative and yet result in a taxation of 
ten per cent upon the last hundred millions. How long would 
the United States Steel Corporation continue under that system 
of taxation? 

Most great combinations, probably all the combinations from 
which the people have anything to fear, are engaged in some 
way in interstate commerce. The Constitution of the United 
States gives Congress jurisdiction to ‘‘ regulate commerce among 
the several States.’’ This clause of the Constitution is broad 
and comprehensive enough to enable Congress to limit or restrict 
such commerce or to impose such regulations and limitations 
upon it as it sees fit. Congress may enact that no corporation 
shall engage in interstate commerce. The greater includes the 
less, and it may prescribe what corporations shall engage in such 
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commerce and may rule out any corporation unless it be char- 
tered by the United States itself and then require as one of the 
conditions of such charter that it shall pay a graded license tax 
to the United States government such as now imposed by some 
of the States except graded the other way. This would make 
such taxation uniform throughout the United States and prevent 
the evils which might result from a varying rate imposed by the 
several States. 

2. Wecan compel them to render better and cheaper service. 

If the combination of the Northern Pacific and the Great 
Northern Railroads is a great enough public disaster to have 
warranted the attention which it has attracted, it could have 
been prevented much easier than by a hundred Sherman Anti- 
Trust laws by a single United States statute that required any 
corporation engaged in interstate commerce to reduce its rates 
fifty per cent to and from every point where competition has 
been prevented by combination, merger, common control or 
agreement. A corporation supplying the city with gas could 
be compelled to furnish it cheaper, or to furnish better gas and 
to furnish it under more satisfactory conditions, if by combina- 
tion with other corporations or agreement with them they 
destroyed or limited competition. 

Congress can enact that any person, corporation or individual 
who engages in interstate commerce must furnish its services or 
supply its goods at lower rates wherever by any combination, 
merger or agreement competition is prevented than where com- 
petition is left free. Every important transportation company 
and every important producing organization engages in some way 
in interstate commerce, so that the effect of such legislation 
would be most drastic and far-reaching. 

3. If necessary, the State itself can enter the industrial field 
as a producer and restore the force of competition to its former 
supremacy by becoming itself a competitor of the great trusts. 
The modern combination has become too big for any private 
competitor to attack. If we must find a competitor, the State 
must enter the field. 

The only possible competitor for a billion dollar trust is a 
hundred billion dollar State. 
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This involves no new principle and no new form of State 
activity. The government, in one or the other of its different 
forms, national, State or municipal, is already in the industrial 
field. The United States is one of the largest common carriers 
in the land. It carries the mails so well that there is no possible 
competitor. New York State is a common carrier by water. It 
owns the Erie canal, and proposes to spend a hundred million 
dollars in building a betterone. The city of New York furnishes 
its people with water at a profit, and the city of Philadelphia has 
furnished its people with gas, also at a profit. Every penal and 
charitable institution maintained by the nation, by the State or 
by municipalities, hasits workshop where things are produced 
either for the general market or for the consumption of the 
nation, State or municipality itself. These are only examples. 
The machinery of the State which has been found available to go 
so far in the industrial field can be utilized to go still further. 
If the meat trust charges unwarrantably high prices for meat, 
the United States has several hundred million acres of pasture — 
lands still unoccupied where it can raise the beef for half a nation. 
If the coal trust will not let us have coal at reasonable prices, 
we can take the coal fields by eminent domain and operate them 
by the government. If railroads refuse to carry the mails at 
fair prices or charge too high rates on interstate traffic, the 
United States is big enough and rich enough to make its own 
iron in competition with the steel trust and to build and operate 
its own railroads in competition with the railroad trusts, or it 
can take by eminent domain existing roads. 

The United States government, or any one of the larger States, 
coming into the industrial field in real earnest, would cause the 
people interested in the great trusts or combinations affected to 
have very unpleasant dreams, and possibly the government would 
in addition make a profit for itself out of the business. 

This might be called socialism, but it is not. We believe in 
individual initiative and stand for it. We hope never to see 
the time when the individual will not take the initiative. We 
believe that the initiative-taking power of the individual should 
be preserved at all hazards. 

But if we are to allow a combination so great and so strong 
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and so powerful as to prevent individual initiative, we believe 
that that combination should be the State itself, and that the 
citizens, if they must have a master, should be the masters of 
themselves. 

This is as far from socialism as pole from pole. 

Our remedy, therefore, is to save competition, which is the 
living force of our present commercial system and which has 
been the basis of the development of our commercial law. 
We propose to do this by making the largest and most dan- 
gerous of the combinations unprofitable. It is not, therefore, 
necessary to consider the question how to protect the people 
from the evils of monopoly if competition is entirely or sub- 
stantially destroyed. We do not propose to permit the de- 
struction. We propose to save the old tree whose genial shade 
has protected the race through all the period of its evolution. 
It will be time enough to discuss the question of what antidote 
‘there may be to the poison of the new tree of monopoly when 
we have found that we cannot save the old tree of competition. 

Your Committee have no apology to make for making pos- 
sible a discussion by the American Bar Association upon a 
question which may in some sense be called political. The 
great questions of to-day are questions that must be settled by 
the lawyers of to-day. The great problems of our generation 
must be settled by the lawyers of our generation. The Amer- 
ican people look to the American bar for leadership on this 
‘question. Someone must lead. If not the lawyer, then it 
will be the demagogue. If ;we accept our responsibility and 
are alert to our duty, the problems can be solved and the 
‘dificulties overcome under the intelligent and conservative 
Jeadership of the profession that holds the primacy among 
professions. It is only in cas@ we should seek to avoid our 
responsibilities and fail to do our whole duty by the people 
‘that look to us that leadership will be sought among classes of 
‘men who are ill qualified for it. 

The American Bar Association, in the first article of its 
‘Constitution, has declared that 

‘‘Its object shall be to advance the science of jurisprudence, 
to promote the administration of justice and uniformity of 
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legislation throughout the Union, and upold the honor of the 
profession of the law.”’ 

We certainly ‘‘ uphold the honor of the profession of the 
law’’ by taking the leadership on all great public questions 
which concern our national jurisprudence whenever duty points. 
in that direction. 

Respectfully submitted, 
Wa ter S. Logan, 
Chairman, 
Henry Bupp, 
GARDINER LATHROP, 
GerorGE WHITELOCK, 
JOHN Morris, JR. 
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A DANGEROUS TENDENCY OF LEGISLATION.! 


If «* the blessings of liberty ’’ are to be ‘‘ preserved ’’ to the 
people of this republic, ‘* by frequent recurrence to fundamental 
principles,’’ and if, as suggested, it is worth while that we 
should, from time to time, take our latitude and ascertain 
whether we have departed from our true course, then I know 
of no more opportune occasion for such investigation and re- 
flection than when this influential Association assembles among 
the ‘* Mountains of West Augusta,’’ which were looked to by 
the patriots of 1776 as the last resort for defensive warfare and 
the maintenance of those principles which were deemed essential 
to the happiness of the New World. 

Honored by your gracious invitation, I desire to suggest the 
inquiry, whether the present tendency of legislation, and the 
spirit it fosters, will produce men of the same independence and 
strength of mind and character as those from whose loins we 
are sprung. 

Is not the liberty and independence of the individual threat- 
ened by a tendency to a paternal government? ‘ 

The American Revolution was a grand epoch in the world’s 
history. From it may be dated, if not the discovery, at least, 
the application to government and society of those principles 
of personal freedom which so wonderfully stimulated the 
growth and distinguished the civilization of the nineteenth 
century. 

It marked a new era in political science and the dawn of 
those ideas which have developed popular government to its 
meridian glory. Those ideas declare that all good government 
is based on the consent of the governed; that ‘ public office is 


1 An address delivered before the 1903, by Wuti1am A. GLasGcow, of 
American Bar Association, at its Roanoke, Va. 
meeting at Hot Springs, Va., August, 
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a public trust; ’’ that those who rule are, of right, the servants. 
of the people, and as such answerable for their conduct, and 
should return, at stated periods, to the ranks from which they 
are taken, and that the character, nobility and honesty of pur- 
pose of the ranks must be kept up by the strongest assertion 
and ablest maintenance of the principles of individual liberty, 
for from this source must be drawn the leaders of public thought 
and rulers of State and nation. 

Those who conceived these ideas of government, together 
with those who organized and maintained by arms the memor- 
able contest which vindicated their justice and righteousness, 
are justly hailed as the ‘oracles of popular sovereignty,’’ who 
have given to the world an Ideal Republic.’’ 

Amid the throes of revolution, the thirteen poor, weak and 
sparsely settled colonies came to form their several governments, 
creating order out of chaos, demonstrating their right to inde- 
pendent existence and establishing States with ‘‘ sovereignty, 
freedom and independence.’’ The conditions made it necessary 
that the charters which had theretofore been held by royal grant 
should be supplanted by instruments in keeping with the high 
purposes which made the revolt a revolution. 

The men who, in conventions of the people assembled, formed 
the constitutions of the several States were the same who estab-. 
lished for this people the principles of individual liberty, and 
they brought to this work all the genius, consecration, patience 
and patriotism which inspired them in the trying periods through 
which they were passing. 

These conventions were not called and organized to enact codes 
of laws of doubtful expediency and untried value, which may be 
useful to-day and disastrous to-morrow, but to formulate and 
declare fundamental principles which were felt and believed to be 
inherent, indisputable and enduring, about which there could be 
no dispute, and which ought to endure as long as free government 
exists. 

These fundamental principles were set forth in the seearly 
muniments of freedom as axioms, and are therein declared to be 
‘* self-evident,’ ‘* inherent ’’ rights, to the enjoyment of which 
all men by nature ’’ are equally entitled. 
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We hear it asserted that our governments are based on ‘ faith 
in’? and ‘control of’’ majorities, a statement bearing the 
semblance of truth, but so inaccurately stated that it should 
never be permitted to stand without qualification. These con- 
yentions, however, formed no declaration of the rights of the 
majority. The rights recognized and asserted were the rights 
of all men. The majority needed not the strong arm of protect- 
ing constitutional declaration, for it could protect itself, whether 
in the enactment, in due course, of orderly and peaceful legisla- 
tion, or in the tumult of revolution when the laws are silent. 
It was the minority for whose safety these fundamental principles 
were declared, saying to the majority, there are certain ‘ inherent 
rights — unalienable rights’? —of which no majority can 
rightfully ‘‘ deprive or divest ’’ the minority, or their‘ posterity.”’ 
This was the theory of the constitution makers, whose work has 
come down to us as the sacred charters of individual liberty and 
personal freedom. 

In passing, it may not be inappropriate to remark that in this 
latter day, conventions have departed from these wise and well- 
considered principles of the fathers, but whether the codes of 
laws enacted under the name of constitutions are an improve- 
ment and more in keeping with present conditions, I cannot stop 
to discuss. 

It is said that this new and enlarged idea of covering every 
phase of legislative enactment by constitutional provision, is 
brought about by the fear that the ordinary law-making bodies 
will not enact reforms which a majority in the conventions deem 
wise and expedient, at the time. I doubt whether this appre- 
hension and assumption of wisdom will prove justification for 
such departure from the established theory of the builders of 
our commonwealths. Certain it is, that the ideas which inspired 
our early constitutions have been relegated to the past and we 
hear the demand for change, for an ‘‘ up-to-date constitution,”’ 
as if we were well-nigh prepared to abandon the fundamental 
ideas of the fathers in the mad rush to be in the latest fashion. 

Virginia, though distinguished for loyalty to legitimate 
authority, embraced the new ideas and persuaded of their truth 
and vital importance, in honorable alliance with her sister colo- 
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nies, consecrated life, honor and fortune to their maintenance, 
and after seven years of war, the doctrines of popular govern. 
ment were established for the Anglo-Saxon race on this con. 
tinent. 

Almost in the beginning of the great struggle, when the 
Colonial House of Burgesses, sitting at Williamsburg, in 
Virginia, in June, 1776, came to the adoption of a constitution 
for the assurance of the rights of freemen, the first provision of 
the Bill of Rights was: — 

‘¢ That all men are by nature equally free and independent 
and have certain inherent rights of which, when they enter into 
a state of society, they cannot, by any compact, deprive or 
divest their posterity; namely, the enjoyment of life and lib- 
erty, with the means of acquiring and possessing property, and 
pursuing and obtaining happiness and safety.” 

Massachusetts followed, in 1780, with a declaration, though 
somewhat different in form, to the same effect : — 

‘* All men are born free and equal, and have certain natural, . 
essential and unalienable rights, among which may be reckoned 
the right of enjoying and defending their lives and liberties; 
that of acquiring, possessing and protecting property; in fine, 
that of seeking and obtaining their happiness and safety.”’ : 

These were the declarations of the Cavalier and Puritan, and 
throughout the constitutions of the thirteen new common- 
wealths, this same guaranty of personal and individual liberty 
was the jewel which shone forth in all its luster, as the diamond 
when it has been polished by the practiced skill of the lapidary. 

Here we find the assurance of personal liberty to all men, the 
liberty that ennobles character and develops intellect; the 
liberty that gives to all men ‘a fair field and no favors; ”’ the 
liberty that inspired a generation of men who have never been 
equaled as builders of States and moulders of strong, healthy 
public thought; the liberty that has made possible the marvel- 
ous industrial development of these great States; the liberty 
that leaves to the individual to work out his own destiny; without 
the restraint of hostile legislation, and without the dwarfing 
influence of paternal enactments, perhaps intended to facilitate 
his career. 
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When we come to define the meaning of personal liberty, we 
find that many efforts have been made by distinguished writers 
and able courts to express in comprehensive terms the meaning 
of the phrase, and we find also that every such effort has been 
signally inadequate, and that any such attempt at definition but 
limits and contracts the protecting influence of this ‘* natural ’’ 
and ‘‘ inherent ’’ right. 

Lord Erskine, in his famous speech in defense of Stockdale, 
which was potential in establishing forever the freedom of the 
press in England, said: — 

‘¢ Genius breaks from the fetters of criticism, but its wander- 
ings are sanctioned by its majesty and wisdom when it advances 
in its path; subject it to the critic, and you tame it into dul- 
ness. Mighty rivers break down their banks in the winter, 
sweeping to death the flocks which are fattened on the soil that 
they fertilize in the summer. Tempests occasionally shake our 
dwellings and dissipate our commerce; but they scourge before 
them the lazy elements which without them would stagnate into 
pestilence. In like manner, liberty herself, the last and best gift 
of God to his creatures, must be taken just as she is. You 
might pare her down into bashful regularity, and shape her into 
a perfect model of severe scrupulous law; but she would then 
be liberty no longer; and you must be content to die under the 
lash of this inexorable justice which you had exchanged for the 
banners of freedom.”’ 

In a recent address, the distinguished statesman and jurist, 
the Honorable George Gray, said: — 

‘It is individual liberty, not class liberty, not corporation 
liberty, not guild or society liberty that our fathers fought for 
and established on this great continent. The right to your 
home: the right to go and come, the right to worship God 
according to the dictates of your own conscience, the right to 
work or not to work, and the right to be exempt from interfer- 
ence by others in the enjoyment of these rights; the right to be 
exempt from the tyranny of one man or of a few; the right so 
to live that no man or set of men shall work his or their will 
upon you against your consent. This is a liberty worth living 
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XUM 


850 37 AMERICAN LAW REVIEW. 


for. Itis a liberty worth dying for. And it was this blesseq 
inheritance that has come to us from the fathers.’’ 

This is a most admirable statement, illustrating constitutional 
liberty in many phases, but the distinguished speaker could not 
and did not attempt to cover the whole field and fix the boundary 
and limit the application of this guaranty to freemen under 
free government. 

A like difficulty has been experienced by the Supreme Court 
of the United States in attempting to define the phrase * due 
process of law ’’ as found in the Fourteenth Amendment to the 
Constitution. In the case of Davidson v. New Orleans,! the 
court said, speaking through Mr. Justice Miller: — 

‘* But, apart from the imminent risk of a failure to give any 
definition which would be at once perspicuous, comprehensive 
and satisfactory, there is wisdom, we think, in the ascertaining 
of the intent and application of such an important phase in the 
Federal Constitution, by the gradual process of judicial inclusion 


and exclusion, as the cases presented for decision shall require, ’ 


with the reasoning on which such decisions may be founded. 
This court is, after an experience of nearly a century, still 
engaged in defining the obligation of contracts, the regulation of 
commerce, and other powers conferred on the Federal govern- 
ment, or limitations imposed upon the States.’’ 

The result is that it is impossible to bring within one compre- 
hensive definition the infinite possibilities and many phases of 
personal and individual liberty. We cannot say what it is, but 
we can say when it is invaded or impaired, and it must be left 
for definition and protection to the ** gradual process of judicial 
inclusion and exclusion.’’ 

Having shown that the fundamental laws of the several new 
‘¢ free and independent ’’ commonwealths, established from the 
colonies of a tyrannical monarchy, inspired, encouraged and 
protected the personal liberty of the individual, we might trace 
with interest the effect of individualism in the new and associated 
States, developing civilization, encouraging patriotism, fostering 
commerce and the industrial arts, and increasing wealth and in- 
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fluence, until the Republic has become a world power, with its 
flag upon every sea and its citizens engaged in active, useful 
endeavor in every land. 

The thirteen original States have grown, through the inde- 
pendence and progressive spirit of their citizens, inspired by the 
enduring principles of their constitutions, until to-day the terri- 
tory of the great American republic whether;wisely or unwisely 
is to be found in both hemispheres; and may we not hope that 
the time will soon come when the constitutional rights and privi- 
leges of this great people will no longer be denied, by a bare 
majority of a divided court, to territory acquired by the United 
States, but will be extended to every person who bears allegiance 
to the flag, which is the symbol of personal and individual lib- 
erty, whether he lives under the burning sun of the Oriental 
tropics or upon the frozen snows of the Arctic. 

Time does not permit and the occasion is not appropriate for 
detailing here the achievements of men inspired to individual 
effort by their sense of personal liberty. A race of gaints was 
the result, who met every demand of citizenship in a broad and 
growing civilization. Self-dependence is one of the strongest 
elements of successful endeavor, and nothing produces this more 
surely than the individual pride of a freeman in the institutions 
of his country and confidence in the guaranties of its Con- 
stitution. 

The highest type of man is not produced by the aid of a 
paternal government, but by assurances of protection in his nat- 
ural rights, with encouragement to individual character. It is 
difficult, however, for men to understand, when frequently self- 
interest seems to point the contrary, that the alluring prospects 
of governmental aid to the individual are not substantial, and 
when realized, only sap the independence, and finally destroy 
the character of the beneficiaries of such an ill-advised system. 

Herbert Spencer says: — 

“There seems no getting people to accept the truth, which 
nevertheless is conspicuous enough, that the welfare of a society 
and the justice of its arrangements are at bottom dependent on 
the characters of its members.”’ 

The character of our society and the welfare of its members 
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have been based upon the guaranties of personal liberty, an y 
invasion of which, whether by direct attack or by insidiously 
corrupting the individual so that he no longer appreciates the 
necessity of preserving this natural right, must be met with 
firmness and determination both for the preservation of the 
independence of character of the individual and for the protec- 
tion of society. 2 

; In the march of material progress and governmental exten- 
sion, however, this fundamental principle of natural right has 
not been without vicissitudes. 

It has been said that ‘‘ the law is a progressive science,’’ and 

‘therefore, conditions having changed, that statutory enactments 
for the safety and protection of members of society, should be, 
sustained which in the earlier history of judicial decision would 
have been held invalid and void. 

This proposition appeals to the judgment of the thoughtful, 
and if action thereon is held within conservative lines, is a fair 
development in the line of progress, but carried too far it will — 
dwarf the individual in the alleged effort to protect him and 
better his condition, and as a substitute for free and independent 
action, leading to careers of usefulness and profit, we will have 
the degrading influences of a paternal government. 

This proper tendency to governmental regulation of the affairs 
of individuals for their safety and the protection of society can 
be briefly illustrated : 

“In the case of Holden v. Hardy,! Mr. Justice Brown said: — 

‘* While the business of mining coal and manufacturing iron 
began in Pennsylvania as early as 1716, and in Virginia, North 
Carolina and Massachusetts even earlier than this, both mining 
and manufacturing were carried on in such a limited way and by 
such primitive methods that no special laws were considered 
necessary, prior to the adoption of the Constitution, for the 
protection of the operatives, but in the vast proportions which 
these industries have since assumed, it has been found that they 
can no longer be carried on with due regard to the safety and 
health of those engaged in them, without special protection 


1 169 U. S. 366. 
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against the dangers necessarily incident to these employments. 
In consequence of this, laws have been enacted in most of the 
States designed to meet these exigencies and to secure the safety 
of persons peculiarly exposed to these dangers.”’ 

The right of contract is an inherent right of every freeman 
and is protected by the guaranty of personal liberty in the State 
constitutions, as well as by the Constitution of the United States, 
but this right is held by all courts to be subject to proper limi- 
tations and restrictions by the several States, in the exercise of 
their police power, and while this limitation upon the power of 
private contract has been greatly expanded in the protection of 
the ‘* public health, safety or morals,’’ still we can see no cause 
for anxiety or fear that the constitutional liberty of the individ- 
ual will be impaired by such enactments so long as they are not 
used for ulterior purposes. 

Along this line, statutes have been sustained, confining certain 
classes of business to certain designated localities in large cities ; 
regulating the manufacture and sale of intoxicating liquors; 
requiring certain precautions in the use of dangerous machinery 
and appliances, increasing protection and safety to employés 
and the public; and many other wise and salutary enactments of 
a similar character have met unanimous approval and have 
become firmly implanted in our systems of laws, which are 
justified on the ground of increasing dangers and advancing 
civilization, and the time has now come when even the phrase 
’ class legislation ’’ no longer fills us with apprehension and 
alarm. 

In the eager race for wealth, the aid of the State has fre- 
quently been sought and secured by corporations in the way of 
special and exclusive rights, privileges and concessions, and to 
some extent the liberty of the individual has been limited or im- 
paired by closing the doors in certain localities to his entry upon 
prosperous and inviting lines of business endeavor. We may 
say that the period of special and exclusive legislative privileges, 
limiting the scope of individual effort, has passed, for en- 
lightened public sentiment and an able and courageous judiciary 
have almost eliminated this threat to the freedom of the in- 
dividual. The recent Constitution of Virginia, in accordance 
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with the spirit of the times and illustrating wise public sentj- 
ment on this subject in other States, provides that the General 
Assembly shall not enact any ‘‘ local, special or private 
law * * * granting to any private corporation, association 
or individual, any special or exclusive right, privilege or 
immunity.”’ 

At present, the one subject, of which we hear the greatest 
amount of discussion, is the ‘‘ aggregation of capital,’’ «the 
association of wealth,’’ ‘* the trust.’’ 

Political thinkers are using their best efforts to trace its origin, 
ascertain and define its present status, and confine its operation 
within certain limits or cause its immediate and certain death by 
legislative enactment. 

The courts are troubled with this so-called threat to our insti- 
tutions and the ablest judicial consideration is given to the trials 
involving its future career, or even existence. Attempt is made 
to excite the popular mind upon the theory that this is but an- 
other attack upon the liberty of the individual and that the © 
purpose of such organizations or associations is to create a 
monopoly and exclude the individual from fields of usefulness 
and profit. 

A distinguished American author, in discussing the origin of 
‘* the trust,’’ says that : — 

‘* Chief among the’causes to be assigned for the present 
development of trusts is the recent communistic trend in the 
legislation in this country affecting corporations, or, as one 
might say, aimed at corporations, by both the State and the 
Federal legislatures.’’ And further, he says: — 

‘* Trusts seem, therefore, in some sort to be defensive con- 
trivances.”’ 

If this be a correct statement and the plea of self-defense be 
sustained, and it be shown that the trust and monopoly ”’ is 
the weapon used by property interests to defeat communistic 
attacks; if the errand of ‘the trust’’ is to silence the cry of 
‘¢*the commune,’’ then there is strong reason for its existence 
and there is good ground to doubt the wisdom and patriotism 
of those who would destroy this messenger of peace and order. 

The same distinguished author and lawyer further says: — 
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‘«« Trusts, moreover, are one of the penalties of a surplus; 
they are the plague of our prosperty; one of the results of our 
overproduction and of our abundant wealth. When we were 
poor, we were not perplexed in this way; but now we seem to 
have passed the stage where competition is a universal good, 
and find ourselves in a condition of trade and commerce where 
in many lines a monopoly is both a necessity and an advan- 

e. 

“hile there are those who see in the organization of ‘* trusts 
and monopolies ’’ a beneficent defense against communistic ten- 
dencies and a proper limitation upon competition, there are 
others who deny that this theory accounts for the organization 
of what they are pleased to call ‘‘ commercial monsters,’’ lim- 
iting the field of individual usefulness and unwisely contracting 
personal liberty in seeking the ‘‘ avocations and callings of life ’’ 
and the attack upon them has been carried on with earnestness, 
vigor and ability. 

The common law has been appealed to as the fountain-head 
of wisdom and legislative enactments; declarations of authors 
and judgments of courts have been cited from the time of Black- 
stone to the latest adjudications of our own courts. 

In the case of Butcher’s Union Co. v. Crescent City Co.,! 
Mr. Justice Bradley said : — 

‘‘ Monopolies are the bane of our body politic at the present x 
day. In the eager pursuit of gain they are sought in every 
direction. They exhibit themselves in corners in the stock 
market and produce market, and many other ways. If by legis- 
lative enactment they can be carried into the common avocations 
and callings of life, so as to cut off the right of the citizen to 
choose his avocation, the right to earn his bread by the trade 
which he has learned, and if there is no constitutional means of 
putting a check to such enormity, I can only say that it is time 
the Constitution was still further amended.’’ 

In the debates in Congress, we hear these ‘ trusts’’ spoken 
of as ‘‘crimes against ‘trade,’’ ‘*hydra-headed monsters,”’ 
‘unholy combinations, robbing their victims, the general public, in 
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defiance of every principle of law and morals,’’ organized for 
‘¢personal greed,’’ and other equally inflammatory and intem. 
perate epithets, which neither elucidate the subject nor convince 
the reason, but do demonstrate that there are those who do not 
concede that ‘‘trusts’’ are organized as a defense against a 
**communistic trend in the legislation of the country.”’ 

But it is not my purpose on this occasion to undertake a 
discussion of the effect on the body politic of the existence of 
‘*trusts,’’ nor suggest if I could, a procedure for their proper 
limitation or extermination. I do not believe that the liberty 
of the individual will suffer any continuing or irreparable injury 
by the present overwrought: tendency to the organization of 
these artificial methods of carrying on the business of the day. 
Whenever it is apparent that any method of procedure is a 

¥direct attack upon the liberty of the individual, such effort will 
fail. 

In speaking of the danger of ‘* monopolies,’ Mr. Justice 
Bradley, in the Butchers’ Union case above cited, said : — 

‘*In my judgment, the present Constitution is amply sufficient 
for the protection of the people if it is fairly interpreted and 
faithfully enforced.’’ 

In a recent book upon ‘ Monopolies and Industrial Trusts”’ 
the distinguished author says : — 

‘* Nothwithstanding these facts, however, ‘the ‘trust’ con- 
tinues to live and prosper. Hitherto it has proved to be 
stronger than the legislature and the courts. By means of 
one device or another, it has managed to elude the penalties 
of the law. It has been able to escape the forfeiture of its 
corporate privileges and the confiscation of its estates. This is 
due, however, not more to the great strength of these organ- 
izations than to the indifference and inertia of the public. 
When the people of this country are aroused they are stronger 
than any individual, stronger than any and all business combi- 
nations.”’ 

The existencce of the ‘‘trust’’ is ‘based on no ‘ inherent 
right,’ no ‘* natural right,’’ and therefore when the majority 
concludes that the further existence of this creature of man’s 
ingenuity is dangerous to the liberty of the individual, its days 
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will be numbered or its sphere of operation will be confined to 
safe and proper limits, and so we may safely leave the future of 
the ‘‘ trust’’ to the determination of a wise and matured public 
sentiment, with the reasonable assurance that from this source 
the liberty of the individual will neither be destroyed nor im- 
paired. 

In examining present conditions and thoughtfully considering 
present tendencies in State legislation, one cannot fail to detect 
immediately one increasing line of proposed enactments, many 
of which have so far failed, some of which have received legis- 
lative sanction and which fill the mind with apprehension by 
their insidious attack upon the individual member of society, by 
destroying his appreciation of his liberty and independence. No 
attempt of this character can succeed when its result clearly 
appears in the proposed enactment, but when it comes under 
cover, in the form of apparent protection of and aid to the indi- 
vidual, then, and then only, does the danger arise. 

The legislation to which I refer is called by the courts ** sump- 
tuary’’ or ‘* paternal’’ legislation, which holds out the promise 
of aid to the individual, but which in reality takes from him his 
independence and self-reliance, and makes him the ‘* ward of 
the nation.’’ Such legislation proposes to give to the individual 
an aid which he does not need and which, when he accepts, 
dwarfs his nature and impairs his respect for himself as an inde- 
pendent freeman. 

Herbert Spencer, in an able article to which I have already 
referred, speaking of this same tendency in England ‘to a 
new social order under the paternal control of a government,”’ 
says : — 

‘*The people at large, led to look on benefits received 
through public agencies as gratis benefits, have their hopes con- 
tinually excited by the prospects of more. A spreading educa- 
tion, furthering the diffusion of pleasing errors rather than of 
stern truths, renders such hopes both stronger and more gen- . 
eral. Worse still, such hopes are ministered to by candidates 
for public choice to augment their chances of success; and 
leading statesmen in pursuit of party ends bid for popular 
favor by countenancing them. Getting repeated justifications 
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from new laws harmonizing with their doctrines, political 
enthusiasts and unwise philanthropists push their agitations 
with growing confidence and success. Journalism, ever respons- 
ive to popular opinion, daily strengthens it by giving it voice; 
while counter opinion, more and more discouraged, finds little 
utterance.’’ 

This well illustrates the condition which confronts us to-day, 
and an examination of the bills which are presented at every 
recurring session of the legislatures of the several States will 
demonstrate that the volume and scope of such proposed enact- 
ments are yearly increasing. 

The majority of such enactments so far propose to affect the 
dealings and relations between employer and employé, but the 
tendency is to invade all departments of the social fabric. 

A few cases will illustrate this attempt to dwarf the individual 
and foist upon society the evils of paternal government. 

In New York an act was passed entitled ‘* An act to improve 
the public health by prohibiting the manufacture of cigars and 
preparations of tobacco in any form in tenement houses in cer- 
tain cases, etc.’’ The apparent purpose of this act was to throw 
the protecting arm of the law around the individual and prevent 
his working in his home, at the trade by which he earns a liveli- 
hood. Whether this enactment was brought about by the unions 
working in large factories in order to prevent outside competi- 
tion, the record does not disclose, but it is perfectly ‘certain 
that it was an attempt to interfere with the private affairs of the 
individual in such a way as to impair his independence and 
liberty. 

The Court of Appeals of New York, speaking through Earle, 
J., in the case of In re Jacobs,! says: — 

‘* Such legislation may invade one class of rights to-day and 
. another to-morrow, and if it can be sanctioned under the Consti- 
tution, while far removed in time we will not be far away in prac- 
tical statesmanship from those ages when governmental prefects 
supervised the building of houses, the rearing of cattle, the 
sowing of seed and the reaping of grain, and governmental 
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functions. Such governmental interferences disturb the normal 
adjustments of the social fabric, and usually derange the delicate 
and complicated machinery of industry and cause a score of ills 
while attempting the removal of one.’’ 

The Supreme Court of Appeals of Colorado, in the case of In 
re Morgan,! held that a statute which imposes a restriction 
upon workmen in underground mines and smelters as to the 
number of hours they shall work, is unconstitutional and void, 
on the ground that it was an ‘‘ unwarrantable interference with, 
and infringes the right of both employer and employé in mak- 
ing contracts relating to a purely private business.”’ 

In the State of Ohio, the legislature passed an ‘* act to pro- 
vide for limiting the hours of daily service of laborers, workmen 
and mechanics employed upon public work, or,;of work done for 
the State of Ohio or any political subdivision thereof, etc.’’ 
In the case of City of Cleveland v. Clements Brothers Construc- 
tion Company,” the Supreme Court of Ohio held this act uncon- 
stitutional and void, and cites with approval the case of Taylor 
v. Porter,’ as follows: — 

‘‘Under our form of government the legislature is not su- 
preme. It is only one of the organs of that absolute sover- 
eignty which resides in the whole body of the people. Like 
other departments of the government, it can only exercise such 
powers as have been delegated to it; and when it steps beyond 
that boundary, its acts, like those of the most humble magis- 
trate inthe State who transcends his jurisdiction, are utterly 

void. Therefore, as the ‘ security of life, liberty and property ’ 

lies at the foundation of the social compact, to say that this 
grant of ‘legislative power’ includes the right to attack 
private property is equivalent to saying that the people have 
delegated to their servants the power of defeating one of the * 
great ends for which the government was established — ‘ this end 
being the protection of the absolute right to life, liberty and 
property.’ 

In Pennsylvania an act was passed ‘to secure to operatives 
and laborers engaged in and about mines, manufactories of 
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iron and steel and all other manufactories the payment of their 
wages at regular intervals and in lawful money of the United 

The object of the act was to prohibit the use of what is known 
as ‘* store orders’’ and to makes statutory ‘‘ pay days ’’ for these 
employés. 

In holding this act unconstitutional and void, the Supreme 
Court of Pennsylvania says, in the case of Godcharles & Co. », 
Wigeman: ! — | 

‘¢ The act is an infringement alike of the right of the employer 
and the employé; more than this, it is an insulting attempt to 
put the laborer under a legislative tutelage, which is not only 
degrading to his manhood, but subversive of his rights as a cit- 
izen of the United States.”’ 

Almost a literal copy of this act was passed in the State of 
West Virginia, and the Supreme Court of Appeals, in passing 
upon it in the case of State v. Goodwill,? by Snyder, president, 
said : — 

‘¢ It is a species of sumptuary legislation which has been uni- 
versally condemned, as an attempt to degrade the intelligence, 
virtue and manhood of the American laborer, and foist upon the 
people a paternal government of the most objectionable char- 
acter, because it assumes that the employer is a tyrant and the 
laborer an imbecile.’’ 

The same court, in State v. Fire Creek Coal and Coke Co.,* 
says this statute is — 

‘¢ An unjust interference with the rights, privileges and prop- 
erty of both the employer and the employé, and places upon 
, both the badge of slavery, by denying to the one the right of 
' managing his own private business, and assuming that the other 
has so little capacity and manhood as to be unable to protect 
himself, or manage his own private affairs.’’ 

Many a‘ditional cases might be cited, but these are sufficient 
to illustrate the tendency of legislation. So far the wise and 
courageous courts of the several States have stood in defense of 
manhood and liberty, against a policy which would finally 
weaken and destroy the independence of the individual. 
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The result of such legislation is, to demoralize and corrupt 
the individual, and make him the mere hanger-on upon the 
government; to destroy the sense of personal worth and inde- 
pendence in those who otherwise should be self-reliant and 
patriotic American citizens. 

The volume of such proposed legislation is, as I have said 
before, increasing, and all proper influences should be exerted 
to shield the body politic from such paternal and degrading 
legislation. 

The strength of a nation is in the independence, courage and 
virtue of its individual citizens. 


‘« What constitutes a State? 
Not high-raised battlement, or labored mound, 
Thick-walled or moated gate; 


* * * * * * * * 


No! Men, high-minded men.”’ 


We assuredly may feel that the character and ability of the 
men produced by our institutions and inspired by the principles 
of our constitutions, are warrant for our continuing upon the 


lines laid down by the fathers, without resorting to a paternal 
form of government. 

The achievements accomplished in all the departments of 
advancing civilization by self-dependent, patriotic and liberty- 
loving individuals should make us pause, before adopting a 
system which may not produce such men again. 

We recall with satisfaction the names of those who in their 
characters and lives justify the high hopes which inspired the 
theory of our institutions. Each section of the great republic 
has had its idol, who illustrates the highest conception of a new 
and improved citizenship. 

We see arise from humble surroundings, one who by his in- 
dependence of thought and action reached the highest position 
attainable, both in the hearts of his fellow-citizens and the 
government of his country, and we can point to Abraham Lin- 
coln as a type of manhood which could only be produced by 
inspiring influences, maintained in a government based upon the 
liberty of the individual. 

We cannot close here. 
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Macaulay, in review of Lord Nugent’s memorial of Johp 
Hampden, in climax to his panegyric, admits that his owp 
country furnishes no name to be compared to that of the great 
English patriot. He says that ‘* England,’’ in his death, 
‘* missed the sobriety, the self-command, the perfeet sound- 
ness of judgment, the perfect rectitude of intention, to which 
the history of revolutions furnishes no parallel, or furnishes a 
parallel in Washington alone.’’ 

May we not assume that, had this tribute been announced 
a generation later, the reviewer would have recognized still 
another exception, and he too from the Northern Neck, Vir- 
ginia, so noted for its race of illustrious men. I speak with 
reverence of him whose genius gathered from the debris of 
desolating war the disjecta membra of an ancient and honored 
seat of learning, who presided over its academic groves and 
as the evening of life cast its lengthening shadows along his 
pathway, organized that institution for a career of enlarged 
usefulness. 

Truly, while nations rear their funeral piles and wreathe 
with immortelles the name of a Washington, angels weep and 
glory draws new inspiration from the tomb of Robert Edward 
Lee! 

Such names as these should inspire us to guard with jealous 
care the institutions which produced them. 
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A collision of ships at sea is an unfortunate event which is 
often followed by a deplorable collision of laws on land. 

A few years ago the various governments endeavored to di- 
minish the danger of collision at ‘sea by an international agree- 
ment in regard to signals, lights, and the rule of the road, so 
that all ships should speak the same tongue and understand the 
same signs. As Mr. Blaine, when Secretary of State, said to 
the delegates to the International Maritime Conference, who had 
gathered together at Washington from the four quarters of the 
globe: ‘* The spoken languages of nations will continue to be 
many, but it is necessary that the unspoken language of the sea 
should be one.’’ 

This much has been accomplished, and now the International 
Maritime Committee has turned its attention to the second cat- 
egory of collision—the collision of laws—and is trying to 
secure the adoption of an international agreement for the unifi- 
cation of the law of collision so that in all lands and on all seas 
the law may speak with one voice and give forth no uncertain 
sound. 

This committee was formed at Brussels in 1897, and since that 
time has held four meetings. Many members of the earlier 
Conference at Washington have answered the great roll-call. 
In that goodly company were Admiral Sampson and Saldanha 
da Gama, who has since led a revolution and is dead. But the 
work is still going on, and some of the original delegates are 
still fighting for maritime reform, among them Dr. Sieveking, 
the distinguished president of the Hanseatic Court, who pre- 
sided over the deliberations of the Maritime Committee at Ham- 
burg last year. 

At the meeting of the committee in Paris in 1900, Lord 
Alverstone, Lord Chief Justice of England, proposed that a 
sub-committee should be appointed to draft treaties embodying 
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international codes on collision at sea, and on salvage. The 
suggestion was adopted, and the sub-committee, having met in 
London under the presidency of Lord Alverstone, drafted two 
-codes, which were submitted to the conference at Hamburg last 
-year and approved by that body. Committees have taken the 
matter up in various countries and are working to secure the 
sanction and co-operation of the powers so as to give these 
codes the force of law. In this country the question is being 
agitated by the Maritime Law Association of the United States. 

The more important of the codes is that which deals with col- 
lision. Most of the rules laid down in it are in accordance with 
the present practice of American courts, but there are several 
articles which would involve a change in our system — chiefly 
the articles which deal with (1) damages in case of collision 
when both ships are in fault, (2) the abolition of joint liability, 
and (3) the responsibility of a ship for the faults of a tug in its 
service. . 


There is evident need for an international agreement in regard - 


to awarding damages in cases of collision when both ships are in 
fault. At the present time there is a variety of law on the sub- 
ject, and the damages are awarded in divers manners according 
to the country in which the case happens to be tried. There are 
four principal varieties of rule. One rule is to divide the dam- 
ages equally between the ships irrespective of the degree of 
fault of each. To English speaking peoples this is the common, 
or garden, variety, being the English rule and also the rule 
usually followed in America. 

Then there is the Turkish rule — an exotic species which does 
not flourish in Christian countries — which solves the difficulty 
by dividing the loss in proportion to the value of the vessels — 
a socialistic rule which places the chief burden on the rich. 

A third variety is fast dying out, to wit, the rule of leaving the 
loss where it lies. This was the Roman rule nearly two cen- 
turies before the Christian era, and it is still followed in Italy, 
Spain, and Spanish America. It was also the German method 
before the adoption of the new German Civil Code three years 
ago. 
A fourth system, which seems to be the most equitable of 
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those in practice, is to divide the damages in proportion to the 
fault of the vessels. This system has been adopted by Belgium, 
France, Germany, Sweden, Norway, Denmark, Greece, Rou- 
mania, Portugal, and also (with modifications) by Siam and 
Japan. This is the system which seems to be the most equit- 
able, and it is this system which the International Maritime 
Committee is urging upon the various governments, including 
the government of the United States. 

Under our present laws if both vessels are before the court 
the damages are divided equally between the ships irrespective 
of the degree of fault of each. This is a sort of rude justice 
which assumes that if both ships were in fault they were prob- 
ably equally guilty, whereas in actual fact one ship may have 
been guilty of a technical fault only, and the other vessel may 
have been the chief cause of the accident. It is an evident 
hardship that the comparatively innocent vessel should be com- 
pelled to pay as much as the more guilty ship. This Anglo- 
Saxon system is, as Lord Chief Justice Denman said ‘* an arbi- 
trary provision ’’ of the law, ‘* not dictated by natural justice nor, 
possibly, quite consistent with it.”’ 

The injustice becomes very evident in examining actual cases. 
Take, for example, the case of the collision between the Ger- 
manic and the Cumbrae a few years ago. The Germanic was 
found guilty of going too fast in a fog although, owing to the 
high speed of her engines, she could not have obeyed the regu- 
lations in that respect except by stopping her engines from time 
to time so as to take off speed. The Cumbrae also was found 
guilty of going too fast in the fog but, in addition, she was held 
to blame for the very grave fault of navigating on the wrong side 
of a narrow channel. In such a case it would seem unjust to 
make each pay the same amount of the damages. It would be 
evidently fairer to divide the loss in proportion to the fault, one- 
third to be paid by the less guilty and two-thirds by the more 
culpable. As a matter of fact the Germanic escaped liability 
on the plea of compulsory pilotage; otherwise, according to the 
English custom, she would have been compelled to pay one-half 
the damage although her fault was small in comparison to the 
faults of the Cumbrae. 

XXXVII. 55 
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A witty English barrister has said that the goodness of a cus- 
tom depends entirely upon no one being able to say how it ever 
happened to become a custom at all, and the more unaccount- 
able it is in its origin the better it is for legal purposes. At 
first glance the Anglo-American rule of dividing the loss equally 
seems sufficiently inexplicable to claim respect on this ground; 
but, fortunately, its origin has been made clear by such author- 
ities as Mr. Leslie Scott, Monsieur Louis Franck, and Monsieur 
Henri Rolin. It had its origin in an effort to give something 
like justice, and was originally applied in cases of doubt. It 
was not at first applied to cases where both ships were clearly 
to blame. That custom grew up gradually, but it did not be- 
come settled practice in England until about seventy-five years 
ago. Even then it was practiced by the admiralty court only, 
while the English common law courts continued to apply an 
entirely different. principle, namely, the common law principle 
of letting the loss lie where it falls when there is fault on both 
sides. These two different rules continued side by side in 
English practice until 1873, when the Judicature Act abolished 
the common law rule and made the admiralty rule the practice 
in all courts. 

There is, manifestly, nothing very sacred about the institu- 
tion. It does not involve any of those highly-prized and much- 
talked-of principles of Anglo-Saxon liberty. It is simply a case 
for the exercise of common sense and common justice. The 
custom of dividing the loss in halves irrespective of the degree 
of fault was an attempt at equity which was commendable 
enough in an earlier age, but which is somewhat out of date in 
our times. Earlier and ruder ages govern our own to a certain 
extent because we take our rules as they were laid down by our 
predecessors, but a slow though very substantial mitigation is 
constantly taking -place in our customs, and it would seem that 
the old method of dividing the loss should now be superseded 
by a more accurate and more equitable system. 

Although the old rule is still English law and although, nat- 
urally, the American courts have generally followed the English 
practice, there has been a tendency in recent years to break away 
from the old tradition; and in the Circuit Court of Appeals in 
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1895 Judge Simonton delivered a very interesting decision by 
which the damages were divided not in halves but in proportion 
to the degree of fault. It was the case of the Victory and the 
Plymothean, two vessels which had come into collision about 
four o’clock on a bright afternoon on a broad river. The court 
found that the Victory was grossly in fault, while the Plymo- 
thean was only guilty of a sin of omission. ‘* The course of 
the Victory was almost willful,’’ said Judge Simonton; ‘+ the 
Victory, no doubt, was the chief cause of the disaster; ’’ and, 
after stating that the Plymothean had been guilty only of failure 
to take certain precautions, he added: ‘‘ Under the circum- 
stances it would seem to be manifestly inequitable to assess upon 
her one-half of the entire loss.’’ 

One of the objections raised against the adoption of the rule 
of apportioning the damages according to the degree of fault is 
the difficulty which the judges would experience in endeavoring 
to make a just apportionment. 

The objection, however, hardly seems valid. The present 
practice provides a hard and fast rule which compels the judge 
to divide the damages in half even when he knows that the fault 
of one ship is insignificant in comparison with the fault of the 
other. Under the proposed rule he could still divide the loss in 
half when in his judgment the fault was about equally divided, 
but, surely, in many cases he would have no difficulty 
in making a closer apportionment. For example, in the case of 
the Germanic and the Cumbrae, to which I have already 
referred, it would certainly seem easier for the judicial mind to 
apportion the damages one-third and two-thirds rather than to 
divide the loss in halves by an inflexible rule; and in the case of 
the Victory and the Plymothean we have an instance in which 
the judge’s sense of equity actually compelled him to disregard 
the usual practice of dividing the loss in half, and forced him to 
rende: a decision which was somewhat of a novelty in American 
practice, but which fulfilled the requirements of justice. 

It is not expected that the judge will be able to apportion the 
damages to the fraction of a hair, but he will be enabled to get 
nearer a just division if untrammeled by the old rule. Mr. Leslie 
Scott quotes the report of a decision in which the startling state- 
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ment was made ‘‘ Collision: two-thirds of the damage attribut- 
able to the conduct of the defendant and one-third to the 
plaintiff. Damages divided.’’ It goes against the judicial 
grain of a judge to be compelled to hand down a decision of that 
kind unless he is naturally addicted to Irish bulls. But under the 
old rule there is no choice, and, unless, like Judge Simonton, he 
boldly takes the bull by the horns, he is often tempted to wink 
at a small fault in a ship in order not to subject her to the 
unjust penalty of paying half the damage. There would be no 
more difficulty in apportioning the damages than there is now in 
determining the right to salvage remuneration. In most of the 
countries which have adopted the -rule of awarding damages in 
proportion to the fault the usual fractions are halves, thirds, 
quarters and fifths. The cases are rare in which a finer or more 
accurate adjustment is attempted. 

Another subject brought up by the proposed code is the 
question of joint liability. Under the present American law 
when both ships are in fault the whole damage can be recovered © 
from either or both the vessels. The liability is joint, and if 
the damages cannot be collected from one they may be obtained 
from the other. When both vessels are before the court the 
damages are divided between them, but if one ship were lost, 
for example, the claimants could recover the whole amount from 
the other vessel. Under the proposed code joint liability would 
be abolished and each ship would be responsible only for its own 
portion of the damage according to its degree of fault. 

The justness of this amendment seems evident to an impartial 
observer, although, under some circumstances, it might not be 
so evident to a cargo-owner or to a passenger; for, under the 
proposed rule, they might not be entirely recompensed for their 
losses if either vessel were totally lost, or if the value of either 
vessel were not equal to the share of the damages for which it 
was adjudged liable. Cargo-owners and passengers are not 
usually philosophical enough quietly to pocket a loss for the sake 
of abstract justice, yet if a ship is found guilty of only a portion 
of the fault of the collision and liable for that portion of the 
damage, it is hard to see by what process of reasoning she 
should be held liable for the rest of the loss which is attrib- 
utable to the other ship. 
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It may be said that, according to the legal maxim, ‘‘ what is 
one man’s loss is another’s gain,’’ and that if the shipowner 
loses too much under joint liability, the cargo-owners and pas- 
sengers gain proportionately; but this is no consolation to ship- 
owners, nor does it satisfy the requirements of justice. More- 
over, it should not be forgotten that Mr. a’ Beckett has already 
shown the fallacy of the legal maxim which declares that what 
is one man’s loss is another’s gain; for, as he justly remarks, 
suppose one man loses his senses, which is not an improbable 
contingency in a lawsuit, who is the gainer thereby? 

The world has long been accustomed to demand a great deal 
from sea-carriers and from innkeepers. These two have been 
looked upon as somewhat shady characters who should be held 
toa strict account. Much was committed to them and from 
them much was required. But it is hardly just to hold one ship- 
owner liable for that which is proved to be the fault of another. 

Another change which would be made by the adoption of the 
proposed code is in our law governing the collision of a ship 
intow. A sea-going ship in tow would be responsible to third 
parties for the faults of a tug in its service. At present this 
isnot the case, but the tug is held to be an independent con- 
tractor, not a servant, and third parties have to look to the tug 
for recompense for damages. This is rather a hardship, for a 
tug with a ship in tow may, by its fault, cause great loss to 
another vessel; yet it would be difficult to recover damages in 
many cases on account of the small value of atug. It seems 
reasonable to look upon the tug as a servant and, therefore, fol- 
lowing the common law principle of master and servant, to make 
the ship in tow responsible for its servant’s faults. 

It may be doubted, however, whether a pilot whose employ- 
ment is compulsory should be considered as the servant of the 
ship, and on this point the proposed code leaves something to 
be desired. Article VI. declares that compulsory pilotage 
presents no obstacle to the liability of the ship to damages; yet 
when a ship is compelled by law to take a pilot, and whena 
collision is caused by the fault of that pilot, it does not seem 
just for the law to compel the ship to pay for the damage done 
by the pilot whose services were forced upon the ship by the 
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law itself. In some countries the plea of compulsory pilotage 
releases the ship from liability. This seems to be a reasonable 
rule which might well have been adopted in the code; but if it 
be desired to exclude that plea (as in the proposed code and in 
present American practice) then some arrangement should be 
made by which the ship may, in turn, recover damages from the 
pilot who is usually what Mr. Gilbert calls ‘‘ an impecunious 
party.”’ A steamship man of wide experience, the efficient 
manager of one of the best known Atlantic lines, recently 
suggested to me, as a solution of the difficulty, that the pilot 
associations of the different ports should be compelled by law to 
place a certain portion of their fees in a special fund which 
should constitute a reserve available for the purpose of paying 
such damages as might be awarded against pilots for such faults. 
This arrangement would make the pilot associations responsible 
bodies from which damages could be recovered, and it would 
also have a tendency to make such associations use greater care 
in the selection and supervision of their members. 

To return to the main subject, namely, the proportional rule 
in awarding damages when both ships are in fault, there are 
several reasons why it should be adopted. It is flexible and 
satisfies the requirements of justice better than an iron rule 
which may be right sometimes, but is sure to be wrong often. 
It has given satisfaction in other countries. It is easy of appli- 
cation. It has not been found to give rise to any indirect 
disadvantages such as frequent appeals. Our courts have 
already felt compelled by justice to apply the rule. 

Whether the Supreme Court of the United States would at 
present declare that rule to be good law is uncertain, for the ques- 
tion has never been passed upon by that tribunal. It was sug- 
gested in the case of the Max Morris, but the court did not find 
it necessary to express an opinion. The opportunity has now 
come for the government, by adopting the code, to make this 
rule the law of the United States and to assist in making it the 
law of nations. 

The most important reason for adopting the code is that the 
requirements of commerce demand uniformity of law over as 
wide a space as possible. It is impossible for a shipowner 
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under present circumstances to know exactly what are his 
liabilities, his risks, his remedies and his rights, for a ship 
changes her laws with her skies. She is under one law in one 
port and under another law in another port. Monsieur Franck 
gives the supposititious case of a collision in the English channel 
between an English ship, slightly, in fault and a vessel belong- 
ing to a Dutch line, grossly in fault. The Dutch ship moors at 
Dover. The Englishman might proceed against her in the 
English court, or in the Dutch court; or, by arresting another 
ship of the same line at Antwerp or Havre, he might bring the 
matter within the cognizance of the Belgian or French courts. 
Here are three courses open, and each one would produce a dif- 
ferent result. The Dutch court would grant no damages, the 
English would give one-half damages, at Antwerp or Havre 
damages would be granted in accordance with the degree of 
fault. Other incidents or complications would add other possi- 
bilities. All this is very confusing and annoying to the ship- 
owner who is really more at sea in the realm of maritime law 
than he is when on the ocean. It cannot be expected that he 
should know thoroughly half a dozen different systems of law. 
It is true that, according to a legal fiction, everybody is sup- 
posed to know the law — except those persons who have made a 
special study of it and who are, therefore, strongly suspected of 
knowing nothing about it until they have proved the contrary 
by passing a strict examination. As a matter of fact, however, 
shipowners cannot know under what laws their ships may fall 
nor what may be their risks and remedies. They cannot sit 
down and count the costs before undertaking a project. They 
may, of course, and perhaps usually do, fall back upon the 
friendly offices of the underwriter, but this simply shifts the 
burden to another’s shoulders—at a price. All commercial 
men like to eliminate as far as possible unknown quantities. 
For their purposes a moderately good law of universal applica- 
tion is to be chosen rather than a bookful of laws of various 
qualities applicable under various circumstances and in divers 
countries. Over a hundred years ago Lord Chief Justice Wills 
enunciated this principle when, in handing down a decision in a 
commercial case, he said: ‘In all commercial transactions the 
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great object is certainty. It will, therefore, be necessary for 
the court to lay down some rule, and it is of more consequence 
that the rule should be certain than whether it is established one 
way or the other.’’ 

The adoption of the code by international treaty would estab- 
lish certainty and uniformity in the laws of collision. It would, 
it is true, leave many maritime questions (such as liability of 
shipowners) unsolved, but these will be taken up in due sea- 
son. The reform of the law moves slowly, yet it moves regu- 
larly and majestically like the stars in their courses. 


JAMES Gustavus WHITELEY, 
BALTIMORE, MD. 
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THE NEGOTIABLE INSTRUMENTS LAW IN THE 
MICHIGAN LEGISLATURE.! 


The Negotiable Instruments Law framed by the American 
Bar Association and designed to be an uniform law on the sub- 
ject of negotiable instruments throughout the United States, has 
now become the established law in twenty-two States of this 
country, including the District of Columbia. It represents one 
of the most important movements of the day along the line of 
law reform, the aim being to secure uniformity of the law on 
certain well defined objects of legislation. These include mar- 
riage and divorce, descent, wills, notarial certificates, acknowl- 
edgment of deeds, and commercial paper. On all these subjects 
well considered and authoritative statements of the law have been 
prepared. Some of them are now before the legislatures of the 
several States for action. The subject of commercial paper is 
the most advanced in this movement; and this act has been 
carefully prepared to secure a uniform law on this subject. 

To the lawyer, the law of commercial paper is a matter of 
supreme importance, for it is that branch of the law which 
affects the vast majority of transactions, with which he has to 
deal. To the mercantile community it is of equal consequence, 
for it is the principal medium through which the great majority 
of commercial dealings are transacted, and which has now become 
a part of the flexible paper currency of the country. The pur- 
pose of this act is to secure uniformity in this branch of the 
law, so that there shall be but one law applicable to this class of 
contracts throughout the United States; and thus to remove 
the confusion which now exists in the various State and Federal 


courts, as to the rights and liabilities of the parties to such 
instruments. 


1} An address delivered by Gzorae gan State Bar Association, at Detroit, 
W. Bares at the meeting of the Michi- Thursday, June 18th, 1908. 
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The annoyance arising from conflicting laws seemed common 
to all the States. There is perplexity, uncertainty, confusion, 
with consequent waste, the tendency to hinder freedom of trade 
and to occasion unnecessary insecurity in contract, resulting in 
needless litigation and miscarriage of justice. Mr. Coxsy, of 
New Hampshire, speaks of this contradictory condition of legal 
matters, as causing constant and gross waste of capital by suit- 
ors, and of skilled labor by bench and bar; as causing long 
delays which are substantial denials of justice, and resulting in 
uncertainty of law, which Burke aptly describes as ‘‘ the essence 
of tyranny.’’ 

The American Bar Association was the first to give this move- 
ment form and direction, and was largely instrumental in having 
prepared a draft of an act on the subject of negotiable instru- 
ments, which combined the most important features of the law 
on this subject. The movement began in 1891 by the appoint- 


ment of commissioners of conference from each State to con-. 


sider the general subject of the uniformity of State laws; and 
as a result of repeated conferences the Committee on Commer- 
cial Law of the American Bar Association was instructed to 
prepare such a law; and in December, 1895, this act was 
drafted by Mr. Jonn J. CrawForp, of the New York City bar. 
This act was reported to the meeting of the State Board of 
Commissioners for promoting uniformity of legislation, at 
Saratoga in 1896. Then, after consultation with the State 
board, with the Committee on Commercial Law of the American 
Bar Association, and consideration by the association itself, it 
was revised and finally adopted, and is said to be a most com- 
plete, compact and reliable statement of the law applicable to 
negotiable instruments. If adopted by the several States, it is 
believed that it will remove the confusion now existing in this 
country in commercial law, and establish a uniform law on the 
subject of commercial paper throughout the United States. 
This act has already been presented to the legislatures of the 
several States and to Congress, and has been adopted by New 
York, Pennsylvania, Connecticut, Rhode Island, Ohio, New 
Jersey, North Carolina, Tennessee, Wisconsin, Florida, Colorado, 
Maryland, North Dakota, Oregon, Washington, Virginia, Massa- 
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chusetts, Utah, Arizona, Iowa, Idaho, and by the Congress of 
the United States for the District of Columbia. It is sometimes 
called an Americanized form of the English Bills of Exchange 
Act; but although framed after the English act, it is strictly 
an original law and is really an American act on negotiable 
instruments. 

Even Judge Caatmers, the author, and several of the 
revisers of the English act, have expressed their highest com- 
mendation of the work of Mr. CrawrorD, and in some respects 
think it superior to the English act. Judge Lyman D. Brew- 
stER, of Connecticut, president of the National Conference of 
Commissioners on Uniform State Laws, speaks of it as the 
product, not of a single mind, however learned and skilled, 
which might make it an object of distrust, but of scores of 
lawyers of Great Britain, best qualified to know the law on the 
subject, tested by fourteen years of successful experience, and 
revised by commissioners of thirty States of this country, 
aided by experts who had written on the topic. This should 
certainly inspire confidence that the work was well done. 
Then, too, while the act is simple and intelligible in its ex- 
pression, great care has been taken to preserve the use of 
words which have had repeated legal constructions and become 
recognized terms of the law merchant. Mr. Crawrorp has 
annotated every section with reference to the decisions of the 
courts, the comments of the writers of text-books, and the 
statutes of the different States. So that it can be safely said 
that there is not an important provision in the act, which is not 
supported by some well considered decision of an American 
court of high authority, or by some American statute which has 
been tested and proved by experience. The method pursued 
was that when the decisions of the State courts were conflicting 
those of the Supreme Court of the United States were followed. 

Thus all the fundamental principles and essential definitions 
of the law of commercial paper, —the law, in short, of some 
ten thousand reported cases, is, in substance, condensed into the 
thirty-six pages of this act. The disputed points discussed at 
such length in the treatises on the subject, are decided and 
harmonized. The leading authorities of this country and of 
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England declare that it is a most useful and thoroughly pre- 
pared statute on this subject. In his recent work on Negotiable 
Instruments, Professor Hurrcutt says that ‘‘ this act presents 
the best statement available of the results of the English and 
American decisions.’’ Such an act should appeal with special 
force to the legal profession, which must hail with delight the 
attempt, which seems to have succeeded so signally in harmon- 
izing the many contradictory decisions on this important branch 
of the law and in making it uniform throughout the United 
States. 

Thus, in addition to securing uniformity on this subject, the 
essential features of it contain certain provisions, which tend 
notably to fortify the negotiability of commercial paper, and 
establish its validity in the hands of a bona fide holder. This 
is its governing principle, and when viewed in this light it results 
in simplifying and making the law fixed and certain. 


States where it has been adopted, it has not fared so well in 
Michigan. It once passed the House, but, by the opposition 
of the chairman of the Judiciary Committee in the Senate, it 
was not reported. In the present legislature it was reported 
favorably by the committee of the whole in the Senate, but 
became mixed up in the confusion produced .by the primary 
election law, and did not get to a final hearing. 

The objections urged against it in the legislature were not, in 
our judgment, those which affect the validity or the purpose of 
the act. In the first place, it was urged that the law is an 
intrusion on the practice of the profession, and that after 
codifying the law of commercial paper, the average man will not 
need a lawyer to collect a note. When this objection is prop- 
erly considered, it will be seen that it is not only an exaggera- 
tion, but that it is neither sound nor logical. The time has not 
yet come, when every man can be his own lawyer, nor will this 
act hasten the day when he can enjoy that distinction. It is 
true it will remove many of the disputed questions, which now 
exist by reason of the differences of opinion in the several 
States; but the general effect will be to facilitate trade between 


While this act has received generous treatment in many of the — 


the 

and 

the 
pre 
ser’ 
cor 

Ac 
cia 
pr 
fo 
te: 
in 
ar 
a 
a 
tl 
le 
7 
8 
f 
( 
{ 
XUM 


THE NEGOTIABLE INSTRUMENTS LAW. 877 


the States and make the transaction of business less complicated 
and more certain and sure. This objection, however, goes to 
the general subject of codification. The proposition is now 
presented whether this statement of commercial law is not more 
serviceable and reliable to the mercantile public, than the chaotic 
condition in which the law exists to-day. 

Judge CuaLmErs, the author of the English Bills of Exchange 
Act and an eminent authority on the ‘‘ Codification of Commer- 
cial Law,’’ said in a recent address on this subject: ‘* The 
province of a code is set out in concise language and logical 
form, those principles of the law which have already stood the 
test of time. It co-ordinates and methodizes, but does not 
invent principles. In the case of a code the propositions of law 
are stated in the authoritative words of the legislature. When 
a particular case arises, the sole question is whether it falls or 
does not fall within some given statement in the code. The 
process of reasoning is purely deductive, and the code supplies 
the major premise in a syllogism. In the case of uncodified 
law, where a lawyer has to advise on or a court has to decide a 
given point, two processes of reasoning have to be gone through. 
The decided cases have to be examined and from the more or less 
sufficient data which they give, a general proposition has to be 
framed. This is an inductive process, which must precede the 
deductive process. The inductive process has to be gone 
though afresh, each time a question of law has to be deter- 
mined; for, however correctly the general proposition may have 
been framed, the words in which it is formulated have no 
authority.’’ This is the great advantage of a code, as it refers 
to principles that are fixed and well settled. 

It is true that there is this objection by the lawyer to the 
present act as codifying the commercial law, and it is in some 
respects natural, for there is a reason in it. On the one 
side, the mercantile view of the law is that it is made by 
lawyers, not for lawyers; it is made for laymen, who have to 
regulate’ the conduct of their business in accordance with the 
rules laid down by law. The man of business wants to know 
in advance what the lawyers are going to do in a given case, so 
that he can regulate his conduct accordingly. What he wants 
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to know exactly is, where he is. This is what the great mer. 
cantile judges in England have always kept in mind. It is 
what is known as the mercantile view of law. In 1776, Chief 
Justice WILLEs in deciding a question of commercial law, said 
that ‘‘in all commercial transactions the great object is cer. 
tainty. It will therefore be necessary for the court to lay down 
some rule, and it is of more consequence that the rule should 
be certain than whether it is established one way or the other.” 
In discussing codification, it is difficult for the lawyer to grasp 
this point of view. He thinks, first, of the interests of his 
own particular client, continues Judge CuaLMErs, and secondly, 
of the nice and exact application of precedent to the particular 
case he is arguing. The fact that a decision, equitable in itself, 
may introduce uncertainty and difficulty into thousands of other 
commercial transactions, is a matter outside his purview, and 
with which he does not concern himself. The object of the 
man of business is, not to get a scientific decision on a particular 
point, but to avoid litigation altogether. On the whole, he ° 
would rather have a somewhat inconvenient rule clearly stated, 
than a more convenient rule worked out by a series of protracted 
and expensive litigation, pending which he does not know how 
to act. In reference to the merits of judge-made law, a certain 
writer makes this observation : — 


A judge deciding a disputed question of law always remioded me of a great 
surgeon performing an operation. The surgeon proceeds calmly with the use 
of his knife, and pays no attention to the blood which spurts from every 
vein of the patient on the operating table. So, too, the judge proceeds to 
apply his precedents to the case before him, regardless of the costs which 
spurt from every pocket of the unfortunate litigant. 


But it must not be concluded that codification means the 
abolition of litigation. This will never happen until the 
millennium arrives; and in the meanwhile, there will always 
be disputed facts which will give rise to legal contests. “Lord 
Westsury is said to have once advised an aspiring young 
lawyer as follows: ‘‘My young friend, in arguing your case, 
never make a mistake in your logic; the facts are always at 
your disposal.’’ The code is limited to the prevention of mis- 
takes in logic, but it is no part of its purpose to curb the. 
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«exuberant imaginations of the witnesses.’’ However, ambig- 
uities and small discrepancies and obscurities in it can only be 
cleared away by judicial interpretation. Every case cannot be 
provided for, but if it provides a clear rule for a great majority 
of the cases, which arise in ordinary business, it satisfies the 
needs of business men. ‘‘In dealing with commercial matters,”’ 
it is said, ‘‘ lawyers are apt to forget that they see mainly the 
pathology of business; its healthy physiological action is a 
matter outside of their professional experience.’’ 


But how does this act affect the Michigan law? 

It is to be expected that a general law on this subject, in order 
to secure uniformity in all the States, must necessarily change 
the law in some of them; but it may be safely affirmed that it 
makes only few changes in the law of this State, because it is 
found that the Supreme Court of Michigan has in the past been 
generally in line with the better class of authorities on questions 
pertaining to commercial paper; as it has generally followed the 
decisions of the State of New York except where there is a con- 
flict of opinion with the Supreme Courts of other States. In 
such cases, it has usually followed the decisions of the Supreme 
Court {of the United States. A careful examination of this act 
will show that the decisions of the Michigan Supreme Court are 
in harmony with its provisions, except in a few particulars, but 
it settles a vast number of disputed questions by making the 
law of this State uniform with that of other States. These 
changes are not of the highest importance and should at least be 
conceded for the sake of uniformity. 

Its relation to the Michigan law is twofold: first, in respect 
to the principal questions in dispute, which have given rise to so 
much difference of opinion in other States, but as to which this 
act is in harmony with the decisions of the Michigan Supreme 
Court; and, secondly, those in respect to which there is a 
marked change made in that law. 

The great question about which the courts have been irrecon- 
cilably divided for over seventy-five years, the courts of New 
York and their adherents on the one side, and the Supreme 
Court of the United States and those which follow its decisions 
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on the other, is settled by this act, which declares that the 
‘* transfer of a note in the payment of a pre-existing debt is for 
a valuable consideration, on which the holder can maintain g 
suit free from any equities between the antecedent parties,”’1 
This was held in Bostwick v. Dodge,’ afterwards affirmed in 
Outhwite v. Porter,’ in which it followed the decision of the 
Supreme Court of the United States in Swift v. Tyson,‘ as 
against the decisions of the courts of New York in Bay », 
Coddington.’ This is a question which is one of the most 
important in mercantile law, and upon which at the same time 
there is most distressing conflict of authority. 

There is the disputed question as to whether a check 
operates as an assignment of the funds to the credit of the 
drawer with the bank. This act declares that a check does 
not so operate,® and it is so held in Grammel v. Carner.’ Also 
as to whether notes payable on demand are subject to demand 
within a reasonable time, or the indorsers will be released.* This 
is also the Michigan law.? Also as to whether a bona fide . 
holder through a defective title can recover the face value of 
a note, or is limited to the amount paid.!° It declares he can re- 
cover the face value of the note. So held in Vinton v. Peck." 
And also as to whether one who indorses without words of lim- 
itation is liable as a general indorser, though he may get title 
through a restrictive indorsement, such as ‘ for collection.” 
This act holds him liable asa general indorser. Also where 
the instrument is wanting in any particular, the person in pos- 
session thereof has prima facie authority to complete it by fill- 
ing up the blanks therein. And a signature on blank paper 
delivered by the person making the signature, in order that the 
paper may be converted into a negotiable instrument, operates 
as a prima facie authority to fill it up as such for any amount. 
But it must be filled out strictly in accordance with the author- 


INI. L., § 25. 1 55 Mich. 201. 

2 1 Doug. 413. §N.I.L.,§71. 

3 18 Mich. 533. ® Carll v. Brown, 2 Mich. 401. 

4 16 Pet. 1.  N.I. L., § 57. 

5 5 Johns. Ch. 54, affirmed 20 Johns. 11 14 Mich, 286. 

627. BN. I. L., § 40. 
6N. I. L., § 189. 
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ity given, and within a reasonable time, and if negotiated to a 
holder in due course, it is valid and effectual for all purposes 
in his hands, and he may enforse it as if it had been filled up 
strictly within the authority given and within a reasonable time.! 
So held in Weidman v. Symes.? 

The changes, on the other hand, which it makes in the Michi- 
gan law, are the following: — 

It declares that in a negotiable instrument ‘‘ the sum payable 
is a sum certain within the meaning of this act although it is to 
be paid with costs of collection or an attorney’s fee, in case 
payment shall not be made at maturity.’’* Also that ‘ the 
negotiable character of an instrument otherwise negotiable is 
not affected by a provision which authorizes a confession of 
judgment, if the instrument be not paid at maturity ; ‘ or waives 
the benefit of any law intended for the advantage or protection 
of the obligor.’’> But the act further declares that ‘* nothing 
in this section shall validate any provision or stipulation other- 
wise illegal.’’* Also, ‘* when a person not otherwise a party to 
an instrument places his signature in blank before delivery, he 
is liable as indorser, in accordance with the following rule: If 
the instrument is payable to the order of a third person, he is 
liable to the payee and to all subsequent parties.’’’ Also, 
‘*when the instrument contains or a person adds to his signa- 
ture words indicating that he signs for or on behalf of the 
principal, or in a representative capacity, he is not liable on 
the instrument if he was duly authorized; but.the mere addition 
of words describing him as an agent, or as filling a represent- 
ative character without disclosing his principal, does not exempt 
him from personal liability.””* Also, that ‘every negotiable 
instrument is payable at the time fixed therein without grace.’’® 

These are the principal departures made by this act from the 
law of this State. No objection has been raised either as to the 
abolition of days of grace; ’’ or in thus imposing a liability on 
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an agent, who signs without disclosing the representative 
capacity in which he acts; or in making one who signs on the 
back of a negotiable instrument payable to a third party before 
delivery, liable as an indorser, and not as an original maker; 
notwithstanding the law of this State allows ‘ days of grace,” 
and it is held that there is no such liability on the part of an 
agent, who signs in the manner stated;1 and that a party who 
thus places his name upon a note is to be treated as a joint 
maker, not an indorser.?, The main objection is directed to 
those provisions of this act which declare the negotiability of 
an instrument, notwithstanding it contains provisions as to 
‘¢ costs of collection’’ and ‘‘ attorney’s fee;’’ but it must be 
understood that, while such a provision does not affect the sum 
payable, as being uncertain within its terms, it does not declare 
that ‘* costs of collection ’’ and ‘‘ an attorney’s fee ’’ are part of 
the amount payable. Whether this is so or not, is yet to be 
determined by the Supreme Court. True, it is held in Bullock 
v. Taylor,’ that an attorney fee could not be collected in a note. - 
Still in Cayuga Nat. Bank v. Purdy,‘ the court said that as to 

the legal validity of such provisions in a note, they were not to 
be understood as expressing any opinion in thatcase. At least, 
it would seem that this is still an open question in this State. 
But whether so or not, neither of these provisions is to be 
taken as making either a part of the amount due. However, as 
to the ‘‘ waiver of exemption,’’ this is held to be valid, if so 
stated in the note.’ But, imany event, these two provisions, if 
governed by the law of this State, and declared to be invalid, 
this act could have no effect upon them, as it expressly provides 
that ‘‘ nothing in this section shall validate any provision or 
stipulation otherwise illegal.’’ If invalid under the State law, 
they are no essential part of the note. If valid here, no 
objection can be made to theseprovisions. But whether so or not, 
the negotiability of the note is not affected by the terms of this 
act. Their validity, therefore, must be determined by the court, 


1 Keidan v. Winegar, 95 Mich. 430. * * 56 Mich. 6. 
2 Rothschild v. Grix, 31 Mich. 149. 5 Rogers v. Raynor, 102 Mich. 478, 
8 89 Mich. 137. 
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in a case which involves a construction of these provisions of 
the act. 

There is then but little substantial change in the law of this 
State. Whatever there is issustained by the weight of authori- 
ties, both in this country and in England. Whether the law, as 
a special protection to the maker of a note containing such pro- 
visions, should throw around it a disability, so as to render them 
non-negotiable, is not a matter which should determine the 
acceptance or non-acceptance of this act, as the law of this 
State. The claims of uniformity should outweigh such consid- 
erations, especially as it is not at all certain that these provisions 
of the act impose any additional obligations in any essential 
particular. The importance of having the law uniform with 
the law of other States is of the greatest consequence from the 
standpoint of interstate commerce. That represents by far the 
largest volume of business to-day. This act deals with that 
business on every hand. If we are to properly understand how 
important is the uniformity of State laws, we are only to 
consider the great conflict of authorities, which exist in courts 
of last resort in the different States. When it is remembered 
that there are in the United States some fifty courts of. last 
resort, that each State is an independent sovereignty, so far as 
any right exists to control the judicial utterances of the other; 
being in this respect the same as foreign countries, it is not sur- 
prising that there should exist such conflict of opinion on the 
same subject in different jurisdictions. Especially is this so, 
when it is considered that we are living under a most compli- 
cated system of law, embracing as it does the common law of 
every State as interpreted by its courts, the common law as 
interpreted by the United States courts, the statutes of the 
State, and the statutes of the United States. The extraordi- 
nary thing is that in the midst of all this confusion there is so 
much harmony in judicial opinion. 

There cannot be the least doubt that the best interests of the 
commercial community require that there should be a uniform 
law affecting negotiable instruments. The experience of the 
past demonstrates its necessity. The conflict of opinion al- 
ready referred to is the best argument that can be made in favor 
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of the adoption of this act. By it, this conflict of authority 
will disappear. It will then become possible to know the law 
with a reasonable degree of certainty. 

‘* Nothing can be conceived,”’ says Mr. Tompxins, of Alabama, 
in an address before the American Bar Association, ‘‘ more 
likely to create a contempt for the administration of the law, 
than for a citizen to be told by his legal advisor, when he con- 
sults him on the construction of commercial contracts, that the 
character and extent of his liability or his rights thereunder 
would depend upon the tribunal which may be called upon to 
determine them; that it will be one thing if the Federal courts 
have or can obtain jurisdiction of the same, and another thing 
if the jurisdiction belongs to the State courts. The merchant 
in New York who takes from a customer residing in another 
State a negotiable promissory note for merchandise sold, ought 
not to be in doubt as to the general construction and operation of 
the contract. He ought to be able to know that the law of 
every other State is the same as that of New York.”’ 


Lord HERscHEL, in speaking of the English act, says that the 


law of ‘‘negotiable instruments has been of great utility. 
That it has given rise to very few questions requiring decisions 
by the courts, and it has put beyond controversy not a few that 
were in doubt, and is now applicable to the whole of the United 
Dominion. While a similar code for the United States of 
America would be a boon for the commercial community of 
both countries.”’” Mr. Ranpopn, in his extensive treatise on 
commercial paper, published in 1888, says that ‘the legal 
profession in America waits for a brief and concise statement 
of the law, which would be welcomed as a service to the bar.” 
The effective argument in favor of a uniform law is that it is 
the law for the State itself, as well as a law creating uniformity 
with the law of other States. Besides, it accomplishes two 
things: first, it harmonizes all conflicting law on the subject; 
and, secondly, it makes the law more intelligible to those who 
desire to know it. No objection can fairly be made to this 
method of uniformity, because all States are equally interested 
in securing the administration of the same general rights, the 
realization of the same common freedom under the law; and, a8 
such, no State can be said to lose its individuality in the least. 
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The law is the only institution in this country which is purely 
sectional in its administration. It is created and enforced 
entirely on State lines. That there is this conflict in authorities 
is only to be expected; and yet, the only effect of such 
‘‘ conflict ’’ is to embarrass trade and commerce, and render the 
administration of the law difficult and uncertain. If we were to 
follow the natural order of things, there could be no such boun- 
daries as give a sectional bias to the law. Dealing, as it does, 
with trade and commerce, why should the commercial law be 
subject to such limitations? These agencies are national in 
the broadest sense of the term. They traverse the whole 
country without the least hindrance of any character. Inter- 
state commerce is now firmly established; and yet the means 
whereby this great institution is sought to be protected, are 
thus hampered and restricted. Less uncertainty and delay in 
interstate litigation and mutuality of rights and citizenship, 
without regard to State lines,—are they not desirable things 
in themselves? Are they not objects worthy of attainment? 
All other agencies which enable us to secure in the highest 
degree the blessings of a common country are seeking improved 
facilities. Why, then, should common law be left to linger in 
the methods of the past? The ever-pressing necessities of 
business require that it should keep pace with the ever-increas- 
ing demands of the times. To secure this, one general law on 
this subject, applicable to all States and courts alike, is required. 
Possessing, as this act does, all the essential elements of such a 
law, we believe that the best interests of the country demand 
its universal adoption. 


XUM 
XUM 


37 AMERICAN LAW REVIEW. 


ELECTION OF FEDERAL JUDGES. 


There has appeared in one of the last numbers of the Amenrt- 
can Law Review an article, in which the author, along with much 
learned comment upon the progress of law among us, has taken 
occasion to say something of Federal judges. These officers, he 
thinks, should be chosen by election. Having abundant faith in 
popular prudence and discernment, he feels that by this change 
we would actually do ourselves a service. In the mind of this 
writer choosing the State judges by popular vote has beena 
success and ought to be extended to the national judiciary with- 
out delay.! 

Had so mischievous a suggestion appeared in some obscure © 
publication, or had it been only the whimper of that portion of 
our fellow countrymen who at present so painfully misunder- 
stand a judiciary destined ultimately to prove the bulwark of 
them and of all of us against encroaching administrative law, it 
might be passed in silence. But its serious utterance by 4 
thoughtful lawyer is another thing. It must be annihilated at 
once. Wherever a breath of it escapes it must be denounced. It 
is, intruth, an element of plague, for the spread of which a 
large section of our people are already dangerously ripe. 

Let me remind the unthinking that one of the greatest evils 
in this country to-day has come of electing judges. It will 
surprise many to know that to this is due the shameful degrada- 
tion of our criminal laws. Why? Because anelective judiciary 
is inevitably followed by a sinking of the bar, and a sinking of the 
bar is just as surely followed by an abuse of criminal defenses. 
These things, perfectly plain to observing lawyers, may not be 
so quickly clear to the laity, but they can in a page or two be 
made plain to all. 


1 The article here replied to is Carolina, entitled “ Law and Human 
that of Chief Justice Clark of North Progress.’’ 
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When judges are chosen by ballot, they are selected, of course, 
by the unskilled, and when, as is generally the rule, these elec- 
tive judges are chosen for short terms, they can derive little by 
experience. The chances are, then, that the less learned will be 
chosen to begin with and that about the time they have gotten 
the benefit of a few years of argument they will be retired. A 
satisfactory degree of learning in elected judges is not probable. 
If there were ever any doubt of this result in theory, as once 
there undoubtedly was, there can no longer be any in practice. 
Have we not for a century had the two systems side by side? Is 
it not too plain to be gainsaid that the Federal judges are more 
learned than those of the States? The man who, allowing of 
course for some striking exceptions, will not admit this, will 
admit nothing. The Federal judges, even when less learned than 
State judges at the outset, have always grown more so in the long 
run, for they continue to receive instruction, to accumulate expe- 
rience, and to improve their judgment by daily business on the 
bench so long as they live. 

Thus we see the first great loss to government. We now 
come to another less apparent. 

As judges decline in learning, the bar declines in learning too. 
Upon this, however, I have not the time to dwell. Let us pass 
to the more important consequence, which is that, when judges. 
are elective they lose control of lawyers. This fact seems to 
have escaped observation, but from this, as much as from any- 
thing, has come the disgraceful abuse of our criminal justice. 
Let any man loiter a few daysin the State courts — then let him 
saunter into the Federal, and he will both feel and see the differ- | 
ence in the demeanor of lawyers towards magistrates. In State 
courts he will behold a judge attempting to regulate the behavior 
of those whose opinion may make or unmake him, whose assist- 
ance may have set him up, and whose resentment may pull him 
down. In the Federal court he will see a judge who is forever 
above every practitioner thataddresseshim. They have every- 
thing to fear or hope from him, he nothing from them. Secure 
in the Constitution itself he assumes, and rightfully assumes, 
the serenity of his station, and, elevated above the suspicion of 
fear or conciliation, he gathers around his seat all the traditions 
of a court in the simple majesty of law. : 
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What the American bar has lost by the election and conse- 
quent deterioration of judges is beyond estimate. Thus much is 
plain that the decline of the one is always proportioned to that 
of the other. Where, as in the older States, the terms of the 
judges are long, the general dignity of practitioners seems to be 
greater. Where it is short, as itcommonly is in the West and 
South, the bar is careless and full of unworthy members, 
Taking the country as a whole after a long experiment of 


elective judiciary, it may with truth be said (allowing of | 


course for many individual instances of erudition) that in no 
other nation of the first order does the bench have so little 
learning to boast of as in the trial courts of our States,! and in 
no other such nation does the profession of the law contain pro- 
portionately as many scoundrels. He is an unfair man who will 
pretend that this ancient profession of ours in France, in En- 
gland or in Germany would tolerate within it a single one of 
those knaves who infest our bar by hundreds. We have only to 


look at Canada to see the difference. But is this condition of ours 


to be imputed to the general state of public morals? To me it 
seems so onlyin part. Howis it the Federal courts are sonearly 
free from such practitioners? It is not because the scope of 
litigation is beyond them, for admiralty and bankruptcy afford 
controversies over the lowest possible sums. The real reason is 
that such rascals are uneasy when magistrates are powerful. 
They dread the constraint of Federal tribunals, the frown that 
can banish them, the word that can destroy their miserable 
livelihoods. 

I have said it, and I repeat it, that one of the chief causes of 
the decline of criminal justice in this country is the choosing 
judges by election with short terms of office. These judges 
have been unable to control or elevate lawyers and they have 
lacked also that sternness toward culprits which experience is sure 
to beget in magistrates. It is through the bar that an old 
judge exercises the most salutary effect upon crime. Lawyers 
dread his disapproval. They endeavor to win hisesteem. Now, 


1 This observation is only a general and ability to any who preside in the 
one. I have myself in mind certain Federal tribunals, 
State trial judges equal in learning 
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when practitioners are upon honor in every step they take in 
court, when they feel ashamed, for instance, to argue for those 
undeserved delays that so outrage public patience, when they 
dare not induce witnesses to be silent, when they dare not take 
appeals for mere delay, when they cannot without discredit 
abuse process, when, in short, they can no longer decently em- 
ploy any of a hundred little devices now tolerated, we shall have 
an improvement in the dispatch of culprits and less resort to the 
disgraceful tribunal of Judge Lynch. But this improvement 
will be slow indeed so long as judges are chosen by election. 

Whether there was once a time in the Republic when the election 
of judges may have been harmless it is idle to discuss, since no man 
is so optimistic as to contend that to-day the public are attentive 
to the duties of citizenship. We have grown, in fact, perilously 
neglectful of civic duty. A hundred rotten legislatures and 
municipal bodies are proof that those who have the best interest 
of government at heart are either a sorry minority or a selfishly 
indifferent majority, at the polls. Why behold so little virtue or 
‘discernment in the selection of those who make and who execute 
laws and yet expect a nice exercise of virtue and discernment in 
selecting those who are to interpret them? True, our State 
judges are still a noble and useful body of men. The gratitude 
of the country is due them for the difficulties under which they 
have struggled, but they are exposed to inevitable decay. 

Ours is a country that has leveled enough and has grown too 
fast. Woe unto it, if it levels still more the judiciary. Of all 
the objects of leveling this is the last that should have been 
touched by a race into whose daily life, both political and social, 
the administration of justice, as De Tocqueville! long ago ob- 
served, enters more deeply than among any other under the sun. 
No country except ours has ever reduced the independence of 
its judges,? no, not even New Zealand, with all her novelties in 


1 Chapter XVI. of Democracy in 


pointment but have no certain tenure. 
America may well be reckoned one of 


the most profound in that wonderful 
book. 


* In France the judges of the ad- 
ministrative courts are chosen by ap- 


This seems to be a solitary instance. 
The prudent Germans, when they 
introduced this kind of tribunals, 
dropped this feature of them and made 
the tenure for life. 
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legislation. The aggressions of the rich as well as the aggressions 
of the multitude require in the United States to-day, more than 
ever in its history, a correcting class that shall have nothing to 
fear from either and nothing to hope from its own ambition, 
In vain does the State judge honorably strive to perform his 
entire duty. It is in the Federal judge, shabby in the emolu- 
ments of his place but strong in its security, that the Horatian 
ideal can be found of the just man who, firm in the conscious- 
ness of right, disdains with equanimity the frowns of a tyrant 
and the clamors of a mob. 

Unhappy the country which does not set up against the arro- 
gance of either wealth or power some order or class deriving its 
strength from dignity alone and having its roots deep in a senti- 
ment of the race, in an inveterate, hereditary opinion, by which 
some sort of worth, originating in morals, intellect or birth, 
becomes another kind of superiority. Fortunate, indeed, the 
land that has such a class to abash presumption. In such a 
country those who have become corruptly rich are made to feel 
that something else than riches must be achieved before eleva- 
tion is complete — that there are others still above them who not 
only do, but by virtue of universal opinion may, justly despise 
and successfully exclude them. In a country like England can 
wealth secured by the bribery of municipal and legislative offices 
have dignity beside the modest fortune of a country squire who 
can trace his ancestors to the Conquest? May not, in Germany, 
an eminent scholar oppose the invisible accumulations of his 
mind to the effrontery of an aspiring purse? But what is there 
in our own country that can attract the eye of the passer-by 
from the richest man on the street? Old families, whose very 
pride is so often useful to a nation, practically do not exist 
among us. We have no military class sufficient to regulate 
social influence upon the sentiment of honor. The learned here 
do not yet constitute a class at all. Let not the sole remaining 
class, that of the bar and bench, receive further degradation. 

Little do they understand the bar who look on it as a mere 
species of occupation and who have never stopped to reflect 
upon its relation to government and society, The bar is an 
institution. It is a vital part of the administration of justice in 
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any country and in our own is almost the source of justice itself. 
But it is more. ‘It is, as the astute Frenchman perceived, our 
one permanent class, a class excellently diffused among all con- 
ditions of men while preserving its coherence, but from the 
singular intimacy of government here and people, absolutely 
indispensable to the coherence and harmony of all the other 
elements of our society. This ancient and useful order has 
been deeply injured in the United States by a policy that has 
taken away the independence of judges. 


FREDERICK BausMaN. 
SEATTLE, WasH. 
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THE EFFECT OF THE IMITATIVE INSTINCT ON THE 
COMMON LAW. 


The propensity of men to imitate each other will be readily 
enough admitted. The fact that a fashion in dress, pleasure or 
art, however inane, may find hordes of followers, is sufficient 
citation to recall the fact. That it is almost a distinguishing 
trait of man and the anthropoid animals may also be conceived. 
One genus of the latter, the ape, takes its name from the qual- 
ity, and the word is popularly used to include all the quadru- 
mana. 

Perhaps, however, we do not generally appreciate the extent 
to which this instinctive tendency has left its mark upon human 
institutions of all kinds, and notably on the common law. How 
deep this mark is upon our legal system, how important, how 
insidious, and how anomalous in its results, are the points 
which this article seeks to indicate. 

We shall, of course, expect to find the imitative instinct in its 
legal aspect hidden in bad reasoning and confused with concur- 
rent motives, but it is remarkably clear when the proper allow- 
ances are made. Its first appearance in human thought is, to. 
to be sure, almost as obvious as its brute form, and indeed 
shows itself in what may, in asense, be considered a legis- 
lative field, to wit, the primitive superstitions of man, where it 
furnishes the explanation of the various magical practices. Thus 
sun, rain, wind and vegetation charms, ancient and modern,. 
have all been traced to the idea that to produce natural phe- 
nomena, one has but to imitate the symptoms of those phenom- 
ena, to splash .water for rain, to build fires for sun, to whistle 
for wind.! 

It is a far cry from this to the subject of legal fictions and 
superfluous allegations, which is the next step in the develop-. 


1 See Prof. J. G. Frazer’s The Golden Bough, First Book. 
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ment of imitation as a fine art in the domain of law. Yet what 
separates them but a few centuries and a juggling of terms? 
Will it suffice to plead conservatism as an excuse for those 
mischievous absurdities in deeds, writs and pleadings, from 
which no practice is yet entirely free, and which confuse the lay- 
man, prevent him from understanding the nature of his acts and 
rights, and imbue him with a contempt for ‘procedure and with 
the idea that its main object is to confuse and bewilder so that 
litigation may be encouraged? Conservatism is not the ex- 
planation, for conservatism is a rational act, the deliberate 
refusal to reject an accepted belief until its falsity is satisfac- 
torily and reasonably proved, or to accept a new contention 
until its soundness is sufficiently demonstrated. No one will 
advance the proposition that fictions and fictional technicalities 
are within the pale of possible truth. Their very names rebut 
the idea. Conservatism, applied to the retention of these vesti- 
gia, is one of those masked words of which Ruskin, in his 
‘‘ King’s Treasuries,’’ complains so bitterly. 

But deeper and much more far-reaching than these direct 
results of the copying instinct are the basic principles embodied 
in such maxims as ‘‘ stare decisis’’ and ‘‘ the king can do no 
wrong.’” Here we have reached the main issue. Take the 
latter saw for example. There was a time when it was literally 
believed. The king was originally not only of divine descent, 
but a divinity himself. This, with his physical and practical 
supremacy, made him immune to all law except certain royal 
taboos.? 

After the idea of his preternatural origin and powers was so 
far modified as to be practically obsolete, the habit of regarding 
him as the fountain and supreme authority of law continued, 
and, supported and fostered by himself and his powerful leaders 
by reason of the social system and vested rights by which their 
influence was insured, it continues in great measure to the 
present day, clouding in a thousand different ways the truth 
that accidents of birth should give no property advantage nor 
legal immunity in the State. 


1 Frazer, The Golden Bough. 
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The development of the feudal system, of course, supplies 
the link between the divine right of kings and the rights of 
titular nobility, primogeniture and inheritance, for the king, with 
his infallibility and power, gave out the land to his lords and 
their eldest sons, and what would have been seen through other 
eyes to be an injustice to the men.who tilled the soil and de- 
fended it from invasion, was never questioned, because the king 
could do no wrong. Thus the custom grew up, the monarch 
taking the fruits of conquest as the sacrifice to a god, and 
distributing what he could not use in a way that would 
strengthen his army and influence. Into the question of 
whether the descent of property can be justified upon other 
grounds than these, there is neither space nor occasion to enter 
here. The present purpose is merely to indicate its original 
basis and to establish thereby the prima facie presumption that 
it is unjust and illogical. 

The ‘stare decisis’’ principle is even more deeply rooted 
in the common law and at the same time a more obvious ex- - 
ample of the imitative instinct. No sane man of to-day be- 
lieves that the opinions of crude and uncultivated barons of the 
Year Book days should be given a moment’s consideration 
in determining the complex problems of right and wrong in © 
this century; nor is it credible that the reasoning of such men 
ought to be followed in matters involving modes of transporta- 
tion and industry, of which they had not the remotest concep- 
tion. What is it, then, that induces legislators to refrain from 
changing medieval conceptions of the reason why libel should 
be acrime and not slander? of the distinction between ‘to 
his heirs,’’ and ‘* forever,’’ in a deed? of the effect of a seal? 
of legal and equitable jurisdiction? And why did they retain 
so long the patent silliness of such doctrines as the non-assign- 
ability of choses in action, the rule in Shelley’s Case, the ina- 
bility of a party to set up insanity, or to testify in his own 
behalf? 

The reason is exactly the one which continues the use of wigs 
in England and of gowns in this country, of the use of the 
meaningless addition Esquire and the almost as meaningless 
Oyes and ss. Imitation, inertia, lethargy, false conservatism. 
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Due allowance being made for time in which to change defects 
which students can see, but which dawn slowly upon duller 
minds, what earthly excuse is there for the existence of fallacies 
which any child of the past three centuries could have perceived, 
or fora false basic principle from which incalculuble injustice is 
yearly flowing. In one sense there is no error, however slight, 
which does not work mischief directly or indirectly, and there- 
fore none which should be allowed to remain after it has been 
perceived. But what shall be said of an intelligent race which 
allows its entire legal system to rest upon the foundation of a 
theory which announces that the decision of an ignorant boor, 
who lived and died in the belief that the earth was square, 
should have more weight in the settlement of to-day’s affairs 
than the contrary opinion of the most enlightened judge living? 
Is this rational conservatism or irrational instinct? Would con- 
servatism be allowed to go so far in any other science or quasi- 
science? 

Even in theology the reaction against a misconception comes 
sooner. Fettered as the theologian is by church lines and 
dogmas, by the doctrine of faith which furnishes so facile an 
evasion of scientific demonstration and which it is almost his 
duty to avail himself of, there is yet a constant healthy growth 
in almost all the churches towards rationalism, a growth by 
which the increase in membership may almost be measured. 
As soon as science proves that the world is millions of years 
old, or that the stories of Jonah, Esther, and Job are not 
founded upon fact, the most orthodox, at the peril of shaking 
the foundations of their creed, and destroying their hopes of 
future life, proceed, not to refuse recognition to these facts, 
but to attempt to reconcile them to the statements that interest, 
fear, and mental intertia persuade them to uphold. 

In the social world the force of the imitative propensity is 
strong, but not nearly so tyrannical as in the case of the com- 
mon law. Absurd and even harmful fashions of dress and 
deportment may endure for a long time and leave curious vestigia ; 
but only in a very few isolated cases with special reasons, as, for 

example, the duel, do they outlast a generation, unless they are 
of such unimportant and insignificant nature that the imita- 
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tive tendency finds nothing to oppose it. In the latter cate. . 
gory come the coat buttons to keep up imaginary sword belts 
and close imaginary open sleeves; the wide pantaloons in imita- 
tion of the prince whose deformed knee died with him these 
hundred years ago; the touching of cups and shaking of hands, 
survivals of ancient methods by which men guarded against 
possible knife-thrusts. 

And, for a last analogy, in matters of art and literature, the 
tendency to imitate, though far-reaching and subtle, is neither 
so long-lived nor so unreasoning as in the legal field. False 
standards may prevail for a time, but Euphuism, arbitrary uni- 
ties, ultra-classicalness, and the other freaks and fads that start 
with the vagaries or errors of some person in authority and gain 
ground by the blind following mania of contemporaries, wear 
themselves out shortly, and die within the lifetimes of their 
originators, as a rule. 

This brings us to ask why the tendency exhibits such remark- 
able tenacity of existence in the common law? The obvious - 
explanation is in the fact that the classes which thrive upon the 
errors are even more numerous than the beneficiaries of artistic 
and literary fallacies, even more powerful than the arbiters of 
conservative fashion, even more cunning than the theological 
blunderers; and indeed it is quite impossible to distinguish a 
distinct class or set of classes that are exclusively favored by the 
fruits of this kind of stupidity and cowardice. Every man who 
hopes to inherit a foot of land, every person who hopes to escape 
from his own carelessness or misdoing through a loop-hole of 
technicality, the entire legal fraternity to whom the helpless lay- 
men turn for relief, all are interested in preserving these farcical 
abortions of intelligence. 

A final and most interesting reason for the persistence of 
common-law illogicalness is that the effect of the imitative ten- 
dency is seldom direct. Truly the ‘stare decisis ’’ dogma and 
its results are remarkable and important examples of direct 
imitation. But usually the end is attained by a kind of prac- 
tical symbolism, the steps of which are, first, the establishment 
of a precedent founded upon necessity, convenience, or the 
demands of power; then a following of precedent during the 
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continuance of the original reason; and at last, the original” 
reason disappearing and the practice having crystallized into 
the form of a law, we have the anomaly in its perfect state, the 
act standing symbolically for the reason and being respected for 
its own sake instead of for the cause that inspired it. 

Of this nature is the distinction between law and equity. 
Primarily the king’s chancellor, who was really the secretary, 
priest and advisor of his sovereign, and whose name was there- 
fore not a fiction, as it later became, was appealed to for justice in 
cases which the regular courts were not capable of entertaining. 
The chancellor did what he thought proper, being guided by the 
rules of the common law; and by repetition a separate chancery 
system grew up. When the king’s confessor no longer troubled 
himself with dispensing justice, his duties in that respect were 
delegated to a lawyer,and by the law of imitation we now have a 
chancellor who is nota priest, nor a secretary, a court which is pow- 
erless to do what is recognized as justice, and asister system which 
is on many points inconsistent with the rest of the judicial 
theory. Instead of a scientific revision of the common law we 
have a petition tothe grace of a chancellor who never existed in 
America and who died in England some few centuries ago, but 
who, if there is any theory about it, is still supposed to exist 
and to derive his authority from something higher and more 
direct than that from which the powers of the common-law 
judges is derived. 

Similarly, the distinction between wills and pam the com- 
mon sense used in construing the former and the technical rules 
applied to the latter, is based upon the presumption, if upon any- 
thing, that the former instrument is within the province of a 
tribunal of priests, and the latter subject to the requirements of 
an existing feudal system, all of which was true of course when 
the distinction was first made. 

The actions of trover and assumpsit, the efficacy of the seal 
in ‘* proving ’’ consideration, the criminal side of libel, the fact 
that a default is final while a nonsuit is not, may likewise all be 
traced to original conditions and shown to be instituted with 
comparative soundness then, but for reasons which, when 

VOL. XXXVII. 57 


XUM 
i 
vim 


898 37 AMERICAN LAW REVIEW. 


carried into modern jurisprudence, bring with them a most 
ancient and fishlike odor. And thus with legions of other relics, 
In this brief sketch no suggestions are intended as to changes, 
The object is simply to show that a curious faculty of the human 
mind has been more busily at work on one of the most impor- 
tant of human institutions than is generally supposed; that 
many theories and practices which seem to reflect, and have 
been declared by many to reflect, the wisdom of the most 
learned, are mainly weak-hearted extensions of silly fallacies 
founded upon or fostered by a colossal mental vice; and that 
institutions so founded should be, to say the least, examined 
with somewhat less respect than is generally accorded them. 
Wituiam M. Brarrt. 


{Boston, Mass. 
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NOTES. 


Tue UniversaL Concress or Lawyers at St. Louis Next Year. — 
We have received so many inquiries about the purposes of this pros- 
pective convention, and the objects for which it is to be convened, and 
the auspices under which it is to be convened, that we extract from the 
report of the Committee on the Louisiana Purchase Exposition of the 
American Bar Association, read before that body at its last meeting at 
the Hot Springs of Virginia, on August 28th, 1903, and adopted by 
the Association, — the following facts : — 

The so-called Universal Congress of Lawyers and Jurists is to be 
held in St. Louis, Missouri, from September 28th to September 30th, 
1904, inclusive, under the auspices of the company having in charge 
the Louisiana Purchase Exposition and with the co-operation of the 
American Bar Association. 

The proceedings of the Congress are to be published by the Expo- 
sition Company and distributed among the members of the Congress 
and of the American Bar Association. 

The Congress is to consist of not less than 600 delegates, to be . 
composed of — 

(a) Delegates named by the governments of the world ; 

(b) Delegates from bar associations of the United States and kindred 
associations of other nations ; 

(c) Delegates from law universities, named by the constituted 
authorities thereof ; 

(d) Such eminent judges, jurists and lawyers as may be specially 
appointed as delegates ; 
and is to be followed by a banquet tendered by the Exposition Com- 
pany tothe members of the Congress and of the American Bar 
Association. 

The committees in charge of the Congress, including the committee 
of the American Bar Association, have under consideration, but have 
not yet finally determined, as to the apportionment of delegates to the 
Congress, or the order of business, or the program of proceedings. 

Three forms of invitations to the Congress have been practically 
agreed upon, and are to be sent out jointly by the Louisiana Purchase 
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Exposition Company and the American Bar Association through their 
respective presidents. These invitations are: — 

1. To the governments of the world, inviting them to send delegates, 
which is to be transmitted by the Secretary of State through the diplo- 
matic officers to the respective governments, with the statement that the 
Congress is an official part of the Universal Exposition which is to be 
held at St. Louis, Missouri, in 1904, under the auspices of the United 
States Government, and that the object of the Congress has the warm 
support of the cognate departments of the government ; 

2. To the bar associations of the United States and kindred associ- 
ations of other countries ; 

3. To such eminent judges and jurists throughout the world as may 
_ be specially appointed as delegates. - 


THe Avaskan Bounpary Decision. — The long-existing dispute be- 
tween Great Britain and the United States relating to the boundary 
line between the so-called ‘‘ pan-handle ’’ of Alaska and Canada has at. 
last been definitely settled, and by a judicial decision. An attempt 
was made to settle it before a Joint High Commission in 1898, but that 
attempt resulted in a failure. Thereupon a modus vivendi was agreed 
upon, which existed for about five years, until England finally per- 
suaded Canada to assent to an adjudication of the question before a 
mixed commission consisting of three British and three Americans. 
One of the British commissioners was to be an Englishman. The 
Americans had so much confidence in the proverbial fairness of English 
judges that they were willing to submit the question to the decision of 
such a judge, in the well-grounded hope that he would not decide 
against plain facts and that his mind would approach the subject in a 
condition of receptivity which would yield to argument. This state- 
ment implies that the Americans had absolute confidence in the recti- 
tude of their case. The Commission, as constituted, consisted of Lord 
AtverstoneE (formerly Sir Richarp WesstER), the Lord Chief Justice 
of England, of Sir Lovis Jerré, and of Hon. A. B. Aytesworts, both 
Canadians, — on the part of Great Britain; and of Hon. Exmv Root, 
the American Secretary of War, of Hon. Henry Casor Loper, member 
of the Senate of the United States from the State of Massachusetts, 
and of Hon. Grorce Turner, former Senator of the United States 
from the State of Washington, —on the part of the United States. 
The decision of the tribunal thus constituted was to be final and bind- 
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ing on both parties to the controversy. The decision which is now 
made is in no sense the award of arbitrators ; there is nothing in it, so 
far as appears, in the nature of a compromise; but it is a judicial de- 
cision based upon a careful and painstaking examination of evidence 
and a hearing of counsel on both sides in argument. Lord Chief 
Justice ALVERSTONE was, out of consideration of the great judicial 
office which he held, made President of the Commigsion. The award 
which was finally made was signed by Lord Atverstoye and by the 
three American commissioners. The two Canadian commissioners 
petulantly refused to sign it. 

The whole controversy turned upon the interpretation of the treaty 
of 1825 between Great Britain and Russia with respect to the boundary 
between Russian America and British America; and especially upon 
the meaning of the word ‘‘ céte’’ employed in that treaty, which was 
written in the French language. For whatever title or possession 
Russia got from Great Britain by the treaty of 1825 was ceded to 
us by Russia by the Seward Treaty of 1867. The line of demarca- 
tion between British and Russian territory was described in the treaty 
of 1825 in language of which the following is a translation : — 


Starting from the southernmost point of the island called Prince of Wales 
Island, which point lies on the parallel of 54 degrees 40 minutes north latitude, 
and between the 13lst and the 133d degrees of west longitude (meridian of 
Greenwich), the said line shall ascend to the north along the channel called 
Portland Channel as far as the point of the continent where it strikes the 56th 
degree of north latitude; from this last-méntioned point the line of demarca- 
tion shall follow the summit of the mountains stituated parallel to the coast, as 
far as the point of intersection of the 141st degree of west longitude, and finally 
* from the said point of intersection the said meridian of the 14lst degree in its 
prolongation as far as the frozen ocean, shall form the limit between the 
Russian and British possessions on continental Northwest America. 


The treaty of 1825 further provided that: — 

Wherever the crest of the mountains which extend in a direction parallel to 
the coast from the fifty-sixth degree of latitude north to the point of intersec- 
tion of the one hundred and forty-first degree of west longitude shall prove to 

“be at a distance of more than ten marine leagues from the ocean, the limit be- 
tween the British possessions and the strip (lisiére) of coast which is to belong 
to Russia, as above mentioned, shall be formed by a line parallel to the wind- 
ings (sinuosités) of the coast, which shall never exceed the distance of ten 
marine leagues therefrom. 


Unfortunately for this description, the chain of mountains described 
in the reports of early navigators, which was assumed to exist in this 
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treaty, and which was assumed to exist by early cartographers who had 
drawn their maps accordingly, does not exist at all except toward the 
St. Elias Alps, far to the north. This was one of the circumstances 
which furnished the Canadians with an excuse for their contention and 
for their extraordinary claim that the word ‘‘ céte’’ (coast) employed 
in the treaty meant a line drawn along the western shores of the exter- 
nal fringe of islands which borders the territory in question. The 
other and efficient cause of this extraordinary contention was the dis- 
covery of gold in the Klondike region, making it strongly desirable, 
from the Canadian point of view, that the Canadians should have access to 
the sea through what is known as the LynnCanal. Until the Canadians 
began to put forward this extraordinary claim, the territory in dispute 
-had been put down as Russian territory, and, subsequently to the Seward 
Purchase of 1867, as American territory, on all the maps in use in the 
United States, in England, and in Canada. In fact those maps showed 
a greater quantity of American territory than has now been awarded 
to the United States ; for they showed the American territory as coming 
down to Portland Channel, according to the very language of the treaty 
of 1825, which language seems to have been ignored and defied in this _ 
decision. 

To explain the contentions of the parties we subjoin two maps care- 
fully prepared and published by the New York Tribune, and repub- 
lished in the Literary Digest and in other papers. The first shows the 
contentions of the respective parties with regard to the general bound- 
ary line, which, according to the treaty of 1825 between Great Britain 
and Russia, was to be thirty marine miles from the coast. It also shows 
the award as made. It will be perceived that the award is everywhere, . 
except at a single point, which is Mount Fairweather, considerably 
within the line of American contention. It will also be perceived that 
the line of the award, after leaving Portland Channel, touches the line 
of the American contention only at a point near Mount Vancouver in 
the St. Elias Alps, but that farther to the east it actually crosses the 
line of the American claim and cuts off a corner of what the American 
claim conceded to Canada in the vicinity of Mount St. Elias: a few 
square miles of glacier and cinder. From the second and smaller map 
it will be perceived that the decision cuts off two islands which consti- 
tuted the southern end of the so-called Alaskan ‘‘ pan-handle,’’ and - 
which had, prior to the Canadian pretension, being supposed to belong 
to Russian America, and subsequently to the United States, and which 
had been so chartered on all the maps, and gives them to Canada; and 
that instead of making Portland Canal the southern boundary of 
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American territory according to the tenor of the treaty of 1825, it pro- 
ceeds in the very face of the language of that treaty and traces the 
boundary through the narrow channel called Pearse Canal, and does 
. not make the Portland Canal the boundary line until the point far to the 
east of the open sea is reached where Pearse Canal debouches from (or 
unites with) Portland Canal. On the other hand, it gives to the United 
States two small islands of unpronounceable names, not shown at all on 
many of the maps, situated at the mouth of Pearse Canal, indicated by 
two black blotches on the smaller of the subjoined maps, claimed by 
the Canadians in their pretension. Having regard to so much of the deci- 
sion as relates to the southern Boundary, it is our deliberate judgment 
that the decision gives the Canadians this much more than they had a 
right to claim. This is mathematically true unless in the year 1825 
south meant north, and unless, since that time, the Portland Canal has 
changed its geographical location by crossing over from the south to the 
north side of the two islands known as Prince of Wales Island and 
Pearse Island. But here are the maps: — : 
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Boundary Line claimed by 
United States. 


Canada. 


———s Boundary Line as decided 
by the Commission, 


RIVAL ALASKAN CLAIMS AND NEW BOUNDARY LINE. 


As shown in a map published in the New York Tribune. The official maps 
approved by the Commission have not yet been received in this country. 
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MOUTH OF THE PORTLAND CANAL, 
The two islands in black were awarded to the United States. 


The Anglo-Russian treaty of 1825, quoted above, declares that the 
land, after leaving the southernmost point of Prince of Wales Island, 
shall proceed toward the north along the pass called Portland Channel,— 
the language of the treaty being ‘‘ remontera au nord le long de la passe 
dite Portland Channel.’’ A glance at the map will show that the 
boundary, as made by the Commission, does not leave the southernmost 
point of Prince of Wales Island and proceed toward the north by the 
Portland Channel, but that if it had done so it would have given Prince. 
of Wales Island and Pearse [sland to the United States. Instead of 
starting at the southernmost point of Prince of Wales Island and pro- 
ceeding to the north along the pass called Portland Channel, it is made 
by this decision to start at the northern point of Prince of Wales Island 
and to proceed toward the north along Pearse Channel. A more ob- 
vious mal-interpretation and perversion of the language of a treaty 
could not be imagined. It thus appears that the Canadian contention 
relating to the southern part of the boundary was not supported by any 
ground except ‘‘ this ground, here in Canada.’’ The Canadians wanted 
an outlet through Portland Channel in the vicinity of Port Simpson, 
and the award coolly gives it to them out of American territory, and 
the American commissioners yield. 

If there was no ground in support of the Canadian contention with 
respect to the southern boundary except the ground of their own greed 
and necessities, there were sound grounds in support of so much of the 
American claim as relates to the general north and south boundary line. 
Those grounds have been nowhere stated with greater clearness than in 
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an editorial of the New York Times, a paper whose editorials on legal 
and quasi-legal subjects we have heretofore had occasion to commend, 
We extract from it as follows :— ° 


When we have once ascertained what Great Britain and Russia meant to do 
in that convention and what they did do, all doubt as to the disputed boundary 
line is swept away. The coast of Alaska northward from the entrance to Port- 
land Channel is set with islands separated by navigable passages. Upon those 
islands and in those seas the Russian-American Fur Company had established 
its stations and carried onits trade. Ata considerable distance in the interior 
the Hudson Bay Company, favored and protected by the British Government, 
had established its trading posts. Ina the attempt to prevent any encroachment 
upon the monopoly of the Russian-American Fur Company by the Hudson Bay 
Company, the Government of the Czar had from time to time by ukase asserted 
exclusive jurisdiction over the coast lands and the waters of Alaska. Disputes 
arose, and in the attempt to settle them the negotiations were begun which led 
to the signing of the treaty of 1825. The purpose of Russiain that negotiation 
was altogether to shut out Great Britain from the coast and the waters in which 
the Russian company was carrying on its business. The attempt of Great 
Britain was to secure a foothold upon the coast with the obvious purpose of 


getting an opportunity for the Hudson Bay Company to establish its stations © 


there, which was the very thing Russia sought to prevent. 

There cannot be the slightest doubt about the intentions of Russia. Her ne- 
gotiators wrote to Sir CHarLEs BaGor, the representative of Great Britain, that 
** without a strip of Jand on the coast of the continent from Portland Channel 
the Russian establishments on the adjoining islands would be left at the mercy 
of those establishments which foreigners mightform on the mainland.” With- 
out a strip of territory upon the mainland, they insisted, their establishments 
would be without support and continually exposed to the encroachments of the 
British company. Sir CHarLes BaGor, in behalf of Great Britain, made three 
different propositions, any one of which would have accomplished the British 
purpose of acquiring territory giving access to the waters of the ocean. The 
Russians remaining firm in their position, Sir CHaARLEs saw that he would he 
unable to conclude a treaty under his instructions. He accordingly withdrew 
from St. Petersburg. The British Foreign Secretary, GzorGe CANNING, then 
sent STRATFORD CANNING in his place with fresh instructions. The new nego- 
tiator submitted the draft of a treaty which embodied substantially every point 
of the Russian contention, and after verbal changes this treaty was signed. 
* * * The natural procedure under the treaty, therefore, was to adopt the 
alternative method of drawing the line parallel to the sinuosities of the coast, 
and at a distance inland of ten marine leagues, about thirty-four miles. The 
line was so drawn by all the mapmakers. Upon a great number of English and 
Russian charts and maps dating from the year after the signing of the treaty 
down to 1884 the boundary line is laid down in precise accordance with the 
American contention — ten leagues inward and following the sinuosities of the 
coast. This is the line of British Admiralty maps, it is the line of official Ca- 
nadian maps, it is the line accepted everywhere and by everybody until the 
discovery of gold in the Klondike country gave a new and great prospective 
value to this strip of the Alaskan coast. 
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It was in 1898 before the High Commission that Great Britain first officially 
denied this to be the true boundary, and claimed one much nearer the coast. 
The new British boundary line, or, as it would be more properly called, the 
new Canadian line — since it was Canadians, not Englishmen, who chiefly in- 
sisted upon it— would have approached so near the coast line as to cut across 
many bays, inlets, and arms of the sea, and, in particular, would have given 
Great Britain territorial ownership and control of the upper waters of the 
Lynn Canal. The attempt has been made to maintain this position by insisting 
that the ten marine leagues should be measured from the outermost line of the 
islands, that is, from the political coastline instead of from the physical coast- 
line, which the negotiators of the treaty manifestly had in mind. 

Proof convincing to any reasonable mind that no such boundary line as this 
satisfies the terms and conditions of the treaty of 1825 may be found in two 
leading considerations, not to mention many others. In the first place, a 
boundary line so drawn would have opened to the Hudson Bay Company the 
Alaskan coast and waters for the establishment of its posts and carrying on of 
its trade in rivalry with the Russian company. But this was precisely what 
the Russian negotiators intended to prevent, and what they plainly did prevent 
when they rejected Sir CHarLes BaGort’s propositions and secured from 
STRATFORD CANNING 2@ line drawn as they insisted that it should be drawn, ten 
mar ne leagues inward. The second proof.is that in a further article of the 
treaty Russia accorded to the subjects and the ships of his Britannic Majesty 
the right without hindrance freely to navigate “all the rivers and streams 
which in their course toward the Pacific Ocean may cross the line of demarca - 
tion.’”’ If it had been the intention to draw a line which would have left any 
navigable part of these streams and inlets within British territory, the subjects 
of Great Britain would have had the right to sail their ships upon them with- 
out asking Russian permission. To give the right of navigation was easy, for 
the concession to navigate the streams and inlets in no wise imperiled the 
Russian Fur Company’s monopoly. That monopoly would have been exposed 
to destruction, however, had Russia left the land at the head of any inlet in the 
possession of Britons. For then the Hudson Bay Company would have estab- 
lished its posts upon deep water, in free communication with the ocean. The 
Lynn Canal, which is some ten miles wide, has been ardently coveted by the 
Canadians. Theirline would have cut across the canal near its mouth. But 
the briefest study of the negotiations which preceded the signing of the treaty 
of 1825 makes the claim that this was the line intended appear wholly absurd, 
since thus drawn it would fulfill none of the conditions openly insisted upon 
by the Russian negotiators. 

Accordingly, the line which we have now qnscenstally established, following 
the sinuosities of the coast, curves to the north around the head of the Lynn 
Canal, and altogether excludes Canada from the coast and from territorial 
possession upon the streams and inlets from the bead of Portland Channel up 
to Mount St. Elias. This strip, or lisiére, of coast was in the undisputed 
possession of Russia up to 1867, when we took our title to it through the 
Seward Purchase. 


Canada, after having substituted its new and extraordinary bound- 
ary line for that which had previously subsisted, proceeded to take 
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possession of the American towns which lay within Canadian ter. 
ritory according to her interpretation, and to govern the American 
citizens there domiciled by means of her Canadian police. Now 
that those towns, Dyea, Skagway, and Juneau, are decided to bea 
part of the United States, the Canadians will have to withdraw with 
the best grace they can summon for the occasion. In a speech 
in the Canadian Parliament on the subject of this decision, Sir 
Witrri Laurier, the Canadian Premier, is reported to have said: 
‘‘If the United States placed the American flag on the disputed 
territory, Canada would have to withdraw with shame, or go to 
war.’’ The Canadians will withdraw without shame, and will not 
go to war. Great Britain cannot defend Canada; that was confessed 
some years ago by a member of the government in answer to an 
interpellation in the House of Commons. In this same speech the 
Canadian Premier applied to the United States the word ‘‘ grasping,” 


but he did not suspect the Canadians of being ‘‘ grasping.” Oh, | 


no! We here in the United States have entertained such a suspi- 
cion for many years. The undiplomatic language of the Canadian 
Premier was: ‘‘He often regretted that Canada was lying along- 


side a grasping and powerful nation like the United States.’ In 


the same debate Mr. McPuerson (Liberal, Vancouver) said that 
‘* the award took away from his constituency some of his electors 
and supporters, but there was no use in grumbling. What the 
Government should do at once was to build a railway to the Yukon 
gold-fields, and Skagway and Dyea would cease to be of any commer- 
cial importance and become a monument of the selfishness and grasping 
avarice of the United States.’’ In the same debate Sir Witrrp 
LavRieR went so far as to say that ‘‘ he regretted that Canada had not 
treaty-making powers.’’ The possession of treaty-making powers would 
make Canada an independent sovereign State, though she might still 
remain under the suzerainty of Great Britain, whatever that may mean. 
All through Canada, so far as the public utterances indicate, the same 
resentful spirit is manifested, primarily toward England, secondarily 
toward the United States. The intensity of Canadian feeling on the 
subject is voiced in an article in The Outlook (New York) for November 
7, written by Francis H. Turnock, formerly editor of the Winnipeg 
Telegram. He not only characterizes the award in severe and injadi- 
cial language, but he reiterates numerous other instances in which Can- 
ada has been sold out by Great Britain. He uses such expressions as 
follows: ‘‘ But there was a fear [on the part of the Canadians] that 
the British representative on the Commission would, for the purpose of 
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preserving friendly relations between Great Britain and the United 
States, be swayed by political rather than by judicial considerations 
and give the benefit of the doubt to the United States rather than to 
Canada. ‘The expected has happened ; and if there is little disappoint- 
ment, there is yet much resentment in the hearts of the Canadians. 
Canada’s resentment is not so much against the United States as against 
Great Britain. Canada did not look for any generosity from the United 
States. She knew, from past experience in diplomatic dealings with 
her southern neighbor, that the Republic would insist on ‘‘ its pound of 
flesh.’’ Think of calling the scant justice which the United States re- 
ceived in this award, involving the surrender of two islands which 
undoubtedly belonged to it, ‘‘ its pound of flesh!’’ Further on this 
writer says: ‘‘Itis not merely their betrayal by Lord Atverstone 
which irritates the Canadians.’’ We are glad that a writer whose head 
is so heated as to apply the word ‘‘ betrayal ’’ to a judicial decision in 
which the Canadians have clearly got more than they were entitled to, 
is not a lawyer, but an editor, whose hide is so tanned with his trade 
that strong expressions do not seem strong to him. Further on the 
same writer says: ‘‘ Britain wished to cloak her contemplated sacrifice 
of Canada’s interests under the guise of a judicial decision, and con- 
ceived that the surrender would appear less flagrant if made through 
Lord ALVERSTONE instead of through the British embassadors at Wash- 
ington.’’ To accuse Lord Atverstone of allowing himself to be made 
the agent of the political department of the British government to con- 
coct a judicial decision to further the wishes of that government, is a 
gross offense against propriety and decency. Toward the end of this 
remarkable article the writer further says: ‘‘ With the decadence of 
Imperialism will come the serious discussion of Canada’s national 
future. If there is to be no federated empire, independence or annexa- 
tion to the United States are the only other courses open. Naturally, 
the idea of annexation will not be popular at the present time, though 
many a Canadian has said in his wrath in discussing the boundary 
award, ‘We may as well go in for annexation, body and breeches, if 
Great Britain is going to allow us to be annexed piecemeal.’’’ The 
writer then concludes his article by discussing the probabilities of 
annexation to the United States, and concludes by saying that: 
‘* What is at present certain is that there will be a strong reaction against 
Imperialism and a very pronounced manifestation of the fact that the 
tie binding Canada to Britain has been dangerously strained.’’ 

It does not take much to strain that tie. The whole territory sur- 
rendered temporarily to Canada by the modus vivendi was about the size 
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of the State of Rhode Island. After cutting off and surrendering to 
Canada the two southern islands, which justly belonged to us, as the 
decision has done, the whole territory awarded to us does not seem to 
be larger than that possessed in former ages by many private sub- 
jects : — 
‘* A league of mountain full of golden mines, 
A provioce witha hundred miles of coast.” 


The shrill shrieking of the Canadians over this decision, borne across 
the border alohg its whole length, assaults our ears with loudest 
vehemence, — so loud as leads us to believe that the Canadians really 
thought they were in the right. If they really thought so, we are 
sorry for them. They ought to remember that cases of this kind at 
least present grounds on which fair-minded men may differ. They 
won from us the award in the Alaska Fur Seal Arbitration. The 
American Law Review defended their position with respect to that 
question. As the result of the award being made in their favor, the 
fur seals have been killed off to such an extent that there would not be 


enough of them left to wrangle over now, if the award had not been . 


made. Ifthe present decision had been made against the United 
States, although well-informed Americans firmly believe in the justice 
of our contention, yet the Americans would have acquiesced with only a 
slight feeling of chagrin. Doubtless some of them would have exer- 
cised their prerogative of going down to the tavern and ‘‘ cussing ’’ the 
judges. But that would have been the end of it. And they would 
have regarded the fact of submitting such a controversy to the decision 
of judges instead of making of it a casus belli, as would have been the 
case a hundred years ago, as a distinct gain to civilization, and this 
wholly without reference to the question which side gained the decision. 


Tue AnGLo-FrencH ARBITRATION Treaty. — While Great Britain 
and the United States have been settling a question of boundary be- 
tween the territory of the two countries by means of a judicial decision, 
France and England have signed a general treaty of arbitration by 
which they agree to submit to the Hague International Tribunal all 
differences of a judicial nature, or such as relate to the interpretation 
of treaties existing between the two contracting parties, which cannot 
be settled by the ordinary means of diplomacy: provided that the 
differences do not involve either the vital interests or the independence 
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or honor of the contracting parties; and provided they do not affect 
the interests of a third power. When we consider that, down to 
within perhaps two hundred years, the subjects of Great Britain and 
France residing on the opposite shores of the English Channel were in 
a constant state of private war, and that the Warden of the Cinque 
Ports was a sort of lieutenant of the English king, whose office 
theoretically was to guard the five principal ports situated on the 
English Channel, but who really commanded in these private forays 
against the French fishermen and the French coast, — we cannot but 
see that this treaty has been a great gain to civilization. The Marquis 
of LanspownE, the British Foreign Secretary, and M. Pact Campon, 
the French Embassador at London, may congratulate themselves that 
it was their privilege to sign, in behalf of their respective governments, 
as they did at London, a document of such value to mankind. 


EXTENSION OF FEDERAL JURISDICTION OVER State CaNnats. — It has 
been some time since the Supreme Court of the United States treated the 
profession and the country with a genuine surprise; and persons who 
viewed with jealousy and alarm the extension of Federal jurisdiction 
through amendments to the Federal Constitution, adopted not by the 
assent of three-fourths of the States, but by the assent of a bare 
majority of the nine judges of the Supreme Court, had measurably 
ceased. But they are now awakened to a realization of the fact that 
the process of ‘‘ sapping and mining’’ — we use an expression of 
Thomas Jefferson—has been resumed. This time it exhibits the 
alarming feature of holding that the admiralty jurisdiction granted by 
the States to the United States by the Federal Constitution, extends to 
canals which are created and maintained by a single State and which 
lie wholly within the limits of that State, — in the particular case, to 
a libel for repairs upon a canal-boat built to be hauled by horses along 
the Erie Canal, which is an artificial internal water way of the State 
of New York. The decision is rendered by a bare majority of the nine 
judges of the court. ‘The opinion is written by Justice Brown, whose 
thorough knowledge of the admiralty law will commend it to the respect 
though perhaps not to the assent of the profession. Concurring 
with Justice Brown are Justices Wairr, McKenna, Day and Hotes. 
Dissenting from the opinion of this slender majority, are Chief Justice 
Futter and Justices Haran, Brewer and Pecknam. Mr. Justice 
Brewer writes the dissenting opinion. 
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It is gratifying to see that there is no ‘‘ politics ’’ in the decision, 
The judges are not divided according to their past political affiliations, 
The Chief Justice was a Democrat, appointed by President CLevetanp; 
Justice HaRLan was a Republican, appointed by President Havyss; 
Justice BREWER was a Republican, appointed by President Harrison; 
and Justice PeckHam was a Democrat, appointed by President Cueve- 
Lanp. Of the concurring justices, Justice Brown was a Republican 
and was appointed by President Harrison; Justice WHITE was a 
Democrat and was appointed by President CLrevetanp; Justice Mo- 
Kenna was a Republican and was appointed by President McKrntey; 
Justice Day was a Republican and was appointed by President Roosr- 
vetr; and Justice Hotmes, presumably a Republican, was also 
appointed by President Roosrvett. -We have, therefore, supporting 
this decision, a Democratic statesman, who when appointed to that 
bench was a member of the Senate of the United States from Louisiana; 
and in the dissenting column two Republican judges, whose doctrines 
on many questions would strengthen the Federal judiciary and lay the 
governments of the States at their feet, as is shown by their dissenting 


opinions in the Kentucky gubernatorial case. We, therefore, say, ° 


using an expression of Mr. Justice Brown in the opinion of the court — 
that ‘* we fail to see ’’ anything, either in the opinion of the court or in 


the dissenting opinion, which seems to be the outgrowth of a tendency 
in the minds of the judges who take opposing sides upon the question, 
toward either centralization or ‘‘ State’s rights.’’ 

The premise of this remarkable decision is the following extract 
from the judiciary clause of the Federal Constitution : — 


The judicial power shall extend * * * to all cases of admiralty and 
maritime jurisdiction.! 


This no doubt refers to admiralty and maritime jurisdiction as it 
was understood at the time of the making of the Constitution. The 
meaning of this undefined and indeterminate clause has been the 
source of fruitless controversy and of endless casuistry. Many years 
ago, the different States which were bordered by navigable rivers, or 
which contained within their territories navigable streams, had what 
were called ‘‘ Boat and Vessel Acts,’’ under which liens for supplies 
furnished to steamboats and for the wages of boat-hands, were enforced 
in the State courts. A decision of the Supreme Court of the United 
States, extending the jurisdiction of the United States courts of admi- 


1 1Const. U. 8., Art. 1II., § 2, el. 1. 
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ralty over inland waters, wiped out this entire State jurisdiction.’ The 
Missouri Boat and Vessel Act and similar acts of other States went 
into decay. Claimants against these small craft were remitted to more 
expensive proceedings in the District Courts of the United States, and 
were subject to the unchecked extortion of the officers of these 
courts. 

Now the Supreme Court of the United States has taken a step 
further, and has applied the admiralty jurisdiction granted to the 
United States to artificial waters created and maintained by a State, 
wholly within its own limits.? 

It took the court some sixty years to find ou that the amiralty 
jurisdiction granted to the Federal judicatories by the Constitution, 
extended to inland waters. It has taken it about seventy-five years to 
find out that this jurisdiction extends to State canals; for we have had 
such canals for about that length of time. Those who are still alive, 
remember, not through books, but through ancestral tradition, that the 
Erie Canal was projected and commenced under the operation of that 
master mind, Governor De Witt Clinton, of New York, and that its 
Whig opponents nick-named it ‘‘ Clinton’s Ditch.’’ If Governor Clin- 
ton had imagined that the great internal improvement which he was 
promoting would pass under the exclusive jurisdiction of the courts of 
the United States and the Federal Secretary of War, —if he had ever 
imagined that a Federal court decision would be made which would 
have the effect of depriving the courts of the State of New York of 
their jurisdiction over one of its own institutions, —he would never 
have promoted it. Butso it is. Another downward surge has been 
taken upon the lever of the Federal ratchet. The weight has been 
lifted to a new point. The tooth has caught in a new notch. The 
weight will never descend. The contrivance is of such a nature that 
it works only in one way — moves the weight only in one direction. 

_ This is irretrievably so, unless Congress shall interfere. Congress 
has plenary power over the subject. The judicial power of the United 
States ‘‘ extends to’’ the subject. But Congress can withhold that or 
any other subject from the Federal District Courts, and can abolish 


1 The Genessee Chief, 12 How. 
(U. S.) 448. 

2 In using this language the writer 
has not overlooked the decision in Ex 
parte Boyer (109 U. S. 629), where it 
was held that the admiralty jurisdic- 
tion of the United States extended to 
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the case of a collision of tow-boats on 
a canal plying between two points 
within the State of Illinois. See also 
Re Belfast, 7 Wall. (U. S.) 655; Al- 
drich v. Aetna Co., 8 Wall. (U. 8.) 
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those courts altogether, if it sees fit todo so. The State of New York 
ought to demand that jurisdiction over its own internal improvements 
be restored to its own courts, and Congress ought to, and will if the 
demand is made, pass the necessary legislation to undo the mischief 
which the Supreme Court has done. 

The case under comment will be known as Perry v. Haines. It ig 
not yet reported either officially or in the unofficial reports of the deci- 
sions of that court. We have, however, a synopsis of it made by the 
Associated Press, which is doubtless authentic. According to that 
synopsis, — 


Justice Brown, in delivering the opinion, holds that canal boats are ships 
within the meaning of the admiralty law, and that, therefore, the case is one 
in which only the national courts have jurisdiction. He held that admiralty 
jurisdiction extends to canals, and said the fact that canal boats are drawn 
by horses and not propelled by steam did not alter the case. He declared 
that the line could be drawn only at row-boats. He further held that the fact 
that the contract for repairs made in the case under consideration was drawn on 
land and that the repairs were made in a dry dock could not affect the valid. _ 
ity of the Federal jurisdiction, and added: “‘ Neither size, form, equipment 
nor means of propulsion are determinative factors upon the question of juris. 
diction, which regards only the purposes for which the craft was constructed, 
and the business in which it is engaged.” 

The employment of horses he regarded as merely an accident and the motive 
power was likely to be changed with the contemplated enlargement of the 
canal, 

‘The only distinction between canals and other navigable waters,’’ he 
added, “ is that they are rendered navigable by artificial means and some times, 
although by no means always, are wholly within the limits of a particular 
State. 

“© We fail to see, however, that this creates any distinction in principle. 
Canals, though frequently within the limits of a single State, generally con- 
nect waters lying outside the State. In this case, the Erie Canal, though 
wholly within the State of New York, is a great highway of commerce between 
ports in different States and foreign countries, and it is navigable by 
vessels which also traverse the waters of the Hudson River.” 

Justice BREWER, in his dissenting opinion, took the position that the mari- 
time law was originally meant to cover the sea only, and that its extension to 
navigable streams was meant to cover only streams which are navigated by 
ocean-going vessels. ‘I do not believe,’’ he said, ‘‘ that under the true_inter- 
pretation of the Constitution the admiralty jurisdiction of the Federal courts 
extends to contracts for the repair of vessels engaged wholly in commerce 
withio a State. 

‘«The Erie Canal was built by the State, is owned by the State, and it 
cannot for one moment be assumed that the national government can inter- 
fere to restrict the State as to the size of the canal, the depth of the water, the 
construction of bridges, or other things in respect to which it has full control 
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over the natural navigable waters. It seems an anomaly that when the State 
builds a waterway and owns a waterway, and has general control over that 
waterway, it cannot provide as it sees fit for enforciag claims for work on ves- 
sels navigating such highway, when the vessels are of a character which 
prevents their being used for any foreign commerce.” 

He referred to the possible determination on the part of the people of the 
State of New York at next week’s election, to enlarge the canal, and said 
that if such control was given the State it ought also to be given jurisdic- 
tion of the canal. Justice Brewer further emphasized his views in the case 
by referring to the insignificant character of the boat on which the repairs 
were made, saying that while the repairs cost $154, the vessel was sold for 
$155. This fact also was used to show that the vessel was practically re- 
built, and the conclusion drawn that on that account was that the State courts 
should have jurisdiction. 


The opinions of lay newspapers on legal questions are not always 
deserving of attention. But many of these papers either have capable 
lawyers on their editorial staffs or else they procure the writing of edi- 
torials on important legal subjects by able lawyers not attached to their 
staffs. We have had especial occasion to note during the past few 
years, the consummate ability with which judicial decisions have been 
discussed in the editorial columns of the New York Sun and the New 
York Times. These journals both dissent from the decision under con- 
sideration, and on the ground that it tends toward an enlargement and 
centralization of Federal power. The New York Commercial and 
Financial Chronicle declares that it ‘‘ offers one more instance of an 
ominous tendency to centralize and extend the powers of the national 
government.’’ The Buffalo Express observes that ‘‘the decision will 
astonish most people ; for nothing would seem more reasonable than that 
an artificial waterway, built, owned and maintained exclusively by the 
State of New York, and lying wholly within the limits of the State, 
should be entirely under the jurisdiction of the State.’’ The New 
York Sun declares that, in the eye of the law, as voiced by this new 
decision, ‘*‘ a canal boat drawn by a mule through the midland canals 
of New York, is, to all intents and purposes, the same thing as an 
American transatlantic liner like the St. Louis or the St. Paul.’’ The 
Wall Street Journal says: — . 


If the Federal government has jurisdiction over canals, built and situated 
entirely within a State, as, for instance, the Erie Canal, then it follows that 
these artificial waterways should become the object of national care and ex- 
pense. Their improvement should be a burden, not upon the State in which 
they are situated, but upon the whole country. As the nation spends millions 
of dollars upon the enlargement of rivers and harbors, so it should appropri- 
ate large sums on such canals as would justify such expenditure. 
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It was said of the late Justice Story, that if a bucket of water were 
brought into his court with a corn cob floating in it, he would at once 
extend the admiralty jurisdiction of the United States over it. We 
hope that this decision, voiced as it is by the greatest admiralty Judge 
in the country, will not become the subject of similar animadversions, 


Tue Late Cot. Scorr. —This distinguished citizen of Lowa, 
and soldier of two wars, died at his residence in Des Moines in 
September last. He was born in Ohio in the year 1824. His early 
life presented the usual experiences of a Western American boy, working 
on a farm and teaching school. He was admitted to the bar in 1845, 
but, we believe, never practiced law. At the time when the Mexican 
war broke out, he was teaching school in Shelby County, Ky. He 
enlisted in the Fourth Regiment of Kentucky Mounted Volunteers, com- 
manded by Humpurey MarsHatt, in May, 1846. While scouting 
with a small detachment, composed of Major Garnss, Capt. Cassius M. 
Cray, afterwards distinguished in American annals, a lieutenant and | 
thirty-three men, the whole force encountered a Mexican army of about 
3,000 men at the Hacienda of Encarnacion and were taken prisoners. 
After several months of military imprisonment they were released, got 
back to New Orleans and were mustered out. At the solicitation of his 
comrades, Scott published a narrative of their experiences in Mexican 
prisons, consisting of a little book of one hundred and thirty pages, 
styled ‘‘ Encarnacion, or the Prisoners in Mexico.’’ 

When the Civil War broke out he raised a company which became 
Company E of the Third lowa Regiment of Infantry. Upon the organ- 
ization of the regiment at Keokuk, he was made its lieutenant-colonel. 
In September, 1861, he led the regiment in a severe engagement known 
as the Battle of Blue Mills Landing. It came about in this way: 
Colonel MuLtican was besieged at Lexington by Gen. Price, with a 
greatly superior force. The Confederate General, Davin R. Arcuison, 
was hurrying from northwest Missouri to join Gen. Prick with a force 
of new levies which he had collected, supposed to amount to about 
3,000 men, and with an immense baggage train. The Third Iowa, 
commanded by Lieutenant-Colonel Scorr, was camped at Macon City, 
Missouri. The Sixteenth Illinois, commanded by Col. Smirn, was 
camped at St. Joseph, Missouri. Col. Scorr got orders to proceed 
westward to Cameron, Missouri, and march from that point to Liberty, 
forming a junction with Col. Smrru and to intercept Gen. Arcuison 
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and prevent him from getting across the Missouri river. Scorr 
got his men on a freight train and moved with the greatest speed 
and danger to Cameron, where he disembarked. As Col. Smrrn had 
all his wagons, having taken them in a former expedition, Col. Scorr 
had to impress wagons in the country to carry his supplies. He 
quickly did this and started upon his march and proceeded with 
almost incredible diligence. SmirH, on the other hand, could 
never do anything with diligence, except draw his salary. Al- 
though he had no distance to traverse by rail, and although the dis- 
tance from St. Joseph to the point of concentration was shorter 
than that from Cameron, yet he was a whole day behind time. 
He had good-naturedly and evidently out of feeling that a meet- 
ing with the enemy would be inconvenient, allowed his men 
to lie in the corners of the fences and under the shade of 
trees. The Third Iowa arrived at Liberty on the 17th of 
September, 1861. Smira was not there, and Scorr could 
not get any tidings of him. He waited chafing with impa- 
tience until one o’clock in the afternoon, when he marched down 
into the deep woods which constituted the Missouri river bottom, where 
Atcuison had prepared an ambuscade for him. The Third Iowa, 
though with skirmishers thrown out, marched into the ambuscade and 
after an action of one hour and twenty minutes, in which it lost in 
killed and wounded many men and ten of its sixteen officers, withdrew 
slowly, carrying away its one piece of cannon, whose horses had been 
killed, and carrying away all its wounded but three. The next morn- 
ing SMiTH came up and the united force marched down again, only to 
find that the enemy had crossed the river and united with Price at 
Lexington. The writer has a somewhat vivid recollection of this 
‘‘ affair’’ as Col. Scort called it in his official report, from two cir- 
cumstances: He was in it and saw Col. Scorr on horseback, the per- 
sonification of imperturbable courage, patting his wounded horse to 
keep him quiet and giving his orders in the midst of a storm of fire. 
The other circumstance was, that it was the day before the nineteenth 
birthday of this scribe, who spent a portion of that birthday among the 
wounded in the hospital." 


1 A boy’s account of this will be greatest praise, was the modest little 
found in a book called ‘‘ Recollections Sergeant James H. Lakin, of Com- 
with the Third Iowa Regiment,’’ be. pany F, who bore the regimental flag, 
ginning on page 120. Asidefrom Col. which, together with its staff, was 
Scott, the hero who attracted the struck eight times. 
greatest attention and secured the 
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When the new levees were organized in 1862, Col. Scorr became 
Colonel of the 32nd Regiment of Iowa Infantry. He led this regiment 
in several important engagements; and, in the so-called Red River 
_ Expedition of General Banks, participated in the battles of Yellow 
Bayou, Fort de Russy and Pleasant Hill. In the last named battle his 
regiment held an important position, where it repelled the onsets of the 
enemy again and again and suffered great loss. In 1864, Col. Scorr 
resigned from the army and returned to civil life, beloved by his officers 
and men. In private life he held the office of Lieutenant-Governor of 
the State of Iowa and President of the State Agricultural Fair Asso. 
ciation ; stood high in Masonry and was the recipient of many of 
its honors; was once tempted to run for Congress, but was de- 
feated by a trick, which so grieved and disgusted him that he appears 
to have withdrawn from active participation in political affairs and to 
have confined himself to the breeding of blooded cattle and the promo- 
tion of objects of public benefit and utility. Once in Congress, he 
would have been a power. His military record, conjoined with his 
honest, frank and forceful nature, would have commanded the respect 
of every one. 

Good Friend, Gallant Commander, hail and farewell ! 


Some QvuESTIONS TO AND ANSWERS BY AN APPLICANT FOR ADMISSION 
To THE Hawauan Bar. — A learned friend sends us from Honolulu 
the following questions which were put to a native Hawaiian, about 
forty-five years of age and a member of the Legislature, on his 
presenting himself to the court as a candidate for admission to its 
bar: — 


Q. What isa trust? Into what classes may be divided? Define each? 

A. ‘'A trust is a capital of a combination which may be intrusted in the 
hands of a third party. There are several classes of trusts. I will name 
three in particular: (1) Special trusts for purposes which may be defined in 
their articles of combination; (2) General trusts for the benefit of others; 
(8) Dry trusts which are only for local benefit.” 

Q. What is (a) connivance, (b) condonation, (c) recrimination? 

A. **Connivance is the effect of conspiracy; condonation is seeing a crime 
committed and not to intervene or allowing such crime to be committed; re- 
crimination is a counter action, such as a husband suing for divorce and the 
wife bringing a counter-action.”’ 

Q. What is the doctrine of stare decisis? 

A. ‘*It is a matter which has been already decided and staring in your face; 
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in fact, it is a decision already rendered and not appealed from and the deci- 
sion standing final. That is stare decisis.” 

Q. What is a direct attack and what collateral attack? What questions 
may be raised or examined into in one, and what in the other? 

A. “A direct attack is personally; for instance, if I strike another that 
wou d be a direct attack. Collateral attack is an attack by a third party, and 
not direct; for example, A and B havea difference. A engages C to assault B. 
That would be a collateral attack."’ 

Q. Under what circumstances can an agent be held liable personally? 

A. “‘ Under no circumstances can the agent be held liable unless he make a 
breach of covenant or of a condition in the trust.”’ 

Q. What is a contingent remainder? 

A. “ A contingent remainder is a tenant who has a lease for a certain stated 
time under certain indenture of lease.” 

Q. Explain a “‘ deed poll?” 

A. “A ‘deed poll’ is a personal privilege, and may be utilized to purposes 
suitable to the donator.”’ 

Q. What is a natural and what an artificial person? 

A. “A natural person is an individual in person; and an artificial person is 
a body by name only.”’ 


Po.iticaL Banp Wacon: Exemptions. — The Kansas Legislature, 
at its last session, enacted a law to regulate the speed of automobiles 
and motor vehicles upon the public highways of that State.’ Section 1 
makes the following express exemptions as to political band wagons : — 


Nothing in this section shall be construed as in any way preventing, ob- 
structing, impeding, embarrassing, or in any other manner or form infringing 
upon the prerogative of any political chauffeur to run an automobilious band 
wagon at any rate he sees fit compatible with the safety of the occupants there- 
of; provided, however, that not less than ten or more than twenty ropes be 
allowed at all times to trail behind this vehicle when in motion, in order to 
permit those who have been so fortunate as to escape with their political lives 
an opportunity to be dragged to death; and provided, further, that whenever a 
mangled and bleeding political corpse implores for mercy the driver of the 
vehicle shall in accordance with the provisions of this bill, “‘ throw out the 
life line.’’ 


Just one decade ago the Populists sat in high places of political pre- 
ferment in Kansas. The principal arguments of the rural orators in 
those vigorous Populist campaigns in the early ’90s were based upon 
the foolishness of the legislation enacted by the dominant party. 
Kansas seems to be preparing for another Populist uprising. 


1 Chap. 67 (Kan.) Session Laws, 1903, Sec. 1. 
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Tue Turee or Atkyns’ Reports — A Repository oF THE 
PRInciPLes OF Equity. —It is seldom that we have occasion to quote 
froma book review; but in the review by the Law Journal (London), 
of ‘*The English Reports,’’ Vol. XXVI, which reprints the three 
volumes of Atkyns, we find the following language, which is well worth 
remembering :— 


This volume contains probably more condensed wisdom than any English 
law book, with the possible exception of ‘Coke upon Littleton.’? It seems a 
strong thing to say, but not beyond the truth, for here are enshrined the de- 
cisions of Lord HaRPWICKE, the greatest of all our English judges, the Chan- 
cellor who if he did not create equity, did more than all others to render it a 
connected system. What precision these judgments display, what mastery of 
principles, what admirable conciseness! It was not only English equity which 
they moulded; they inspired the equity jurisprudence of the United States, 
When Chancellor KENT, the famous author of the ‘“ Commentaries,’’ took office, 
he had absolutely — as he has told us — nothing to guide him — not a single 
decision, opinion or dictum of his predecessor in office; the court might have 
been a “ new institution.” Kent filled up the gap, and he did so by simply 
taking over all the English Chancery powers and jurisdiction — the recorded 
wisdom of Lord HakpDwickE — which would fit in with the United States Con- | 
titution, and ‘‘ built himself,” on these foundations, ‘‘an everlasting name.” 


Ace Limit or CHILDREN IN Factorirs UnperR THE Laws or 
FERENT StaTEs AND Countrixs.— In the case of Fitzgerald v. Fur- 
niture Co.,' Mr. Chief Justice Clark had before him the question as 
to when the employment of children at a dangerous work amounts to 
negligence per se. In the course of his opinion he gives the following 
statistics upon the subject : — 


But as it is a subject of growing importance to lawyers, as well as in public 
interest generally, it may be well to cite, as indicative of the conclusion to 
which the maturer judgment of mankind is tending, the age below which 
legislative construction in other States had made it illegal, and therefore neg- 
ligence per se and irrebuttable, to employ any child in a factory at the close of 
the year 1901. This list is taken from the State laws in our library, and as to 
the foreign countries from the official publications of the United States Gov- 
ernment. It is illegal to employ in a factory any child under fifteen years of 
age in Florida, Rhode Island, Washington and Switzerland; or under fourteen 
years of age in Colorado, Connecticut, Illinois, Indiana, Massachusetts, Michi- 
gan, Minnesota, Nebraska, New Hampshire, New York, Oklahoma, South 
Dakota, Tennessee, Vermont, Wisconsin, Wyoming, New South Wales, New 


1 181 North Carolina, 648. 
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Zealand, Ontario, Queensland, and Sweden. In Manitoba it is illegal to em- 
ploy in any factory children under sixteen years of age; in Ohio it is illegal to 
employ in a factory girls under sixteen years and boys under fifteen. In Louis- 
jana, New Jersey, and Quebec the age limit is, girls fourteen, boys twelve. 
In Pennsylvania, France, Germany and South Australia, the age limit is thirteen. 
In the following it is illegal to employ in any factory children under twelve 
years of age: California, Maine, Maryland, North Dakota, Austria, Belgium, 
Denmark, Great Britain, Holland, Norway, and Russia. During the present 
year Kentucky, Maryland, and perhaps others have enacted similar laws, 
making under fourteen years the limit, and Virginia has adopted ihe twelve- 
year limit. In Porto Rico children under sixteen years are prohibited by law 
from working in factories more than six hours in twenty-four, and in Great 
Britain children under fourteen years can work only seven hours per day, and 
all under twenty-one are prohibited night work. 


‘* The sob of the child in its helplessness 
Curses deeper than the strong man in his wrath.”’ 


Le Prisipent ToRPILLE.— A speech made by the President of the 
United States at Syracuse, New York, on September 7 (Labor Day), 
on the subject of good citizenship, deserves to be read and pondered 


by all patriotic Americans. We intended that some of it should be so 
read in the pages of the American Law Review. But since laying it 
aside for publication, the following letter written by the President to a 
Congressman, has escaped the seal of secrecy and has been made public. 
In it the President strikes right out from the shoulder. He calls a 
spade a spade and a lie a lie, and serves notice upon members of Con- 
gress that he will do nothing and leave nothing undone with the idea of 
promoting his own aspirations for a second term : — 


(Personal.) 
WHITE WASHINGTON, October —, 1903. 
My CONGRESSMAN: 

The statement alleged to have been made by the inspector that I “ ordered ’» 
the indictment of —— ——, or any one else, is a lie, —just as much a lie as 
if it had been stated that I ordered that any one should not be indicted. My 
directions have been explicit, and are explicit now. Any one who is guilty 
is to be prosecuted with the utmost rigor of the Jaw, and no one who is not 
guilty is to be touched. I care not a rap for the political or social influence 
of any human being when the question is one of his guilt or innocence in such 
& matter as the corruption of the government service. 

I note what you say, that the circulation of this report about me may alienate 
the support of many of *s friends from my administration. Frankly, I 
feel that any one who would believe such a story must be either lacking in in- 
telligence, or else possessed of malignant credulity. If any one is to be alienated 
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from me by the fact that I direct the prosecution of Republican or Democrat, 
without regard to his political or social standing, when it appears that he ig 
guilty of gross wrong- doing, — why, all I can say is, let him be alienated. 

If District Attorney has anything which should be known to the 
Attorney-General or to me as regards this suit, I should be delighted to see 
him. But frankly, I have not the slightest desire to see him if his visit is to 
be in the interest ‘‘of the welfare of the party,’ or of my ‘‘success.”’ Ing 
case like this, where the crime charged is one that strikes at the foundation 
of the Commonwealth, I should hold myself unfit for this office if I considered 
for one moment either my own welfare, or the interest of the party, or anything 
else except the interests of justice. 

Respectfully, 
THEODORE ROOSEVELT, 


PoweER OF A PaRALyzED Man TO His WILL By OPENING AnD 
Suurtine His Eyes. — We find the following interesting item in the 
‘* Trish Notes ’’ of the Law Times (London) : — 


The case of Ryan v. Ryan, which was an action for probate of a will, and 
was tried by Mr. Justice Barton last week, disclosed an extraordinary amount 
of ingenuity on the part of the solicitor who had received instructions from 
the deceased and had prepared the will. The deceased, a man named Ryan, had 
been struck down by paralysis and deprived of nearly all power over his 
muscles. He was unable to speak or to move his hands or arms, but, as it was 
proved, his brain was unaffected and his intellect was clear. He still had 
power to open and shut his eyes, and the solicitor arranged that the closing of 
his eyes was to mean an affirmative answer to a question, and the keeping 
them open a negative answer. By means then of an elaborate and exhaust- 
ive series of questions, which the testator answered in that manner, the solici- 
tor extracted his wishes and prepared the will, and the testator assented to 
its contents in the same way. The will was contested by a legatee under a 
former will. Mr. Justice Barton held that the will was properly executed and 
decreed probate. He considered, however, that the matter was one in which 
investigation was reasonable, and he gave the opposing party his costs out of 
the estate. 


Tue Late Caries E. Franpravu. —Charles E. Flandrau, sometime 
a Judge of the Supreme Court of Minnesota, one of the most eminent 
of the pioneer citizens of that State, died at his home in St. Paul on 
September 9, after a considerable illness. From a brief newspaper 
sketch of him we take the following : — 


Judge Flandrau was born in New York in 1828 and came to St. Paul in 1853 
and began the practice of law. President Pierce appointed him agent for the 
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Sioux Indians of the Mississippi, and in that capacity he gave constant aid to 
hundreds of homeless refugees fleeing from the Indians. He was a member of 
the first Constitutional Convention, and later became Associate Justice of the 
Supreme Court. 

When the Sioux broke into a flerce rebellion near New Ulm, in 1862, Judge 
Flandrau organized a company, and when he reached New Ulm he was chosen 
commander in chief of the volunteer force in the field. Aftera fierce fight, 
lasting forty hours, Judge Flandrau and his band saved New Ulm from devas- 
tation and its women and children from massacre. 

Politically Judge Flandrau was a Democrat, and he was the candidate of that 
party for Governor in 1867. 


Jupce Grorce Gray.— The Hon. Grorcre Gray, of Delaware, 
United States Circuit Judge for the Second Circuit, who was president 
of the Anthracite Coal Arbitration Commission, won the esteem of all 
parties for his fairness and impartiality, to such an extent that he 
was selected as the fifth member of the so-called Alabama Coal Strike 
Commission. He accepted the office on condition that the work could 
be done in August so as not to interfere with the fall session of the 
United States Circuit Court of Appeals for the Third Circuit, beginning 
in the second week of September. Judge Gray went to Alabama and 
performed these quasi-judicial duties, and the commission made an 
award which, if not satisfactory to all parties, will operate to prevent a 
strike and the evils which always attend a strike. The services of 
Judge Gray, extending over two terms in the Senate of the United 
States, and his diplomatic services as a member of the Convention 
which settled peace after the recent war with Spain, have won for him 


the respect of men of all political parties, not excluding the turbulent 
labor union element. 


Cursinc THE Law Reports. —The report of the majority of the 
committee of the American Bar Association advising that it is possible 
to limit the volume of law reports was not concurred in by that body at 
its last meeting, but the report of the minority signed by Jony H. 
Wicmore, to the effect that it was not practicable to suppress the pub- 
lication of judicial opinions which had been written and placed on file, 
was concurred in. The whole difficulty of this subject lies in the fact 
that a judicial opinion which is not officially reported, possesses equal 
authority with an opinion which is officially reported ; that where the 
judges have the power to designate which of their opinions shall be re- 
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ported they make the designation without any rhyme or reason which 
can be discovered by the ordinary lawyer; and that in some of the 
States either the constitution or the statute law requires the judges of 
the Appellate courts to file reasons for their decisions in all cases. If 
these written reasons for their decisions, called ‘‘ opinions,’’ are not 
officially reported they will be unofficially reported in private publications, 
and the fact will give these private publications a greater commercial 
value than they otherwise would have. This is shown by the case of 
Kentucky, where the publication of the unreported decisions of her 
Court of Appeals assists largely in supporting that unofficial publica- 
tion, the Kentucky Law Journal. There seems to be only one way out 
of this difficulty, and that is for the law to make the judges of the appellate 
courts censors over the whole subject and to clothe them with the power 
of determining in what cases opinions shall be written and in what cases the 
court shall merely render its judgments without giving its reasons there- 
for. At common-law no judge is bound to make public his reasons for 
his decision, though custom has long departed from this rule, and in En- 
gland/the judges are in the habit of giving their opinions seriatim. This 
was the principle insisted upon by Tuomas Jerrerson. In his denun- 
ciations of ‘‘ the crafty Chief Judge,’’ which was the expression he 
applied to Chief Justice Marshall, he insisted that, instead of opinions 
being ‘‘ huddled up in secret conclave,’’ each judge should study the 
record separately and state his separate opinion publicly. This would 
be in some respects an ideal administration of justice. But one diffi- 
culty would be that one judge would give one reason, and another an- 
other reason, and a third a third reason for the same conclusion, so 
that many judgments would not settle any consistent principle of law. 
Another difficulty is that no State could afford to keep up a sufficient 
judicial force to enable each member of a numerous appellate bench to 
write his separate opinion in every case. The ‘‘ committee system,”’ 
as it has been called, is, therefore, in a measure, a public necessity. 
All this seems to point to the conclusion that the judges ought to be 
allowed, in their discretion, to determine in what cases opinions shall 
be written and in what cases judgments shall be rendered without the 
writing of opinions; and that all written opinions should be officially 
reported. It is true that this system would not satisfy all the demands 
of public justice, and no system can. The party against whom the 
decision of an appellate court of last resort might be rendered, or his 
lawyer, might justly feel aggrieved in case the decision were rendered 
without any reasons being given in writing therefor. Nor would the 
practice be free from abuses in all cases. We now frequently see 
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‘‘per curiam ’’ opinions in courts where the judges habitually select 
their mouthpiece who delivers the opinion of the court. An examina- 
tion of these ‘‘ per curiam ’’ opinions will generally show that they are 
delivered in cases where the judges desire to shirk the responsibility of 
giving opinions over their own signatures — as where the court is elec- 
tive; and the opinion touches the union labor voter and the union labor 
vote; or where the opinion relates to a political question and the decision 
is against the views or desires of the majority party. But all this is 
inseparable from any system. The conclusion is that there is no way 
to suppress the reporting of judicial opinions except for the judges not 
to write the opinions. 


Tue Anti-Boycorr AssociaTION anD Its Work. — The odious and 
un-American institution called the ‘* boycott,’’ has produced the natural 
result of organizing an opposition to it. In the State of Connecticut, 
where the boycott was most severely denounced in a judicial decision,! 
the association appears to have had its origin and to have commenced 
its activities. It has taken the name of the ‘‘ American Anti-Boycott 
Association.’’ It is said that the personnel of the association is, for 
obvious reasons, secret, but that its organization, its officers and its 
methods are open. It does not seek to enter into general quarrels with 
labor unions or to choose sides in controversies between labor and 
capital, where the boycott is not brought into play. An account of 
this association in one of the public prints, states that there are two 
fundamental propositions on which it rests its intention to go into court 
in boycott cases. The first of these is that involved in the recent Taff 
Vale decision, already reviewed in these pages. It is, that the mem- 
bers of a union, as members of a voluntary association, are individually 
liable for the consequences of the acts of their officers or agents, when 
those acts are done in the exercise of certain powers which their consti. 
tution delegates to them. The second is that the boycott is a violation 
of the Federal statute, known as the Sherman Anti-Trust Law, defin- 
ing and punishing conspiracies in restraint of interstate and foreign 
commerce. 

The Anti-Boycott Association has brought two actions in Connecti- 
cut in behalf of the manufacturing firm of D. E. Loewe & Co., to 
recover damages which they sustained through a boycott. They had 
committed the offense of running what is known as an ‘ open 


1 State v. Glidden, 55 Conn. 46. 
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shop,’’ that is to say, a shop in which their employés were not required 
to belong to a labor union. One of these cases was brought in the 
State courts, with 241 members and officers of the American Federa- 
tion of Labor and of the United Hatters, including among the former, 
Samuel Gompers and John Mitchell, —as defendants. The other wag 
brought in the United States Circuit Court, with the same defendants, 
Damages were asked in the sum of $100,000, in the first case, and 
attachments were levied on real estate and bank accounts of the 
various defendants, amounting in value to between $150,000 and 
$160,000. 

It is said that the Anti-Boycott Association was instrumental, 
toward the close of last summer, in Chicago, in dissuading the team- 
sters from entering into that infamous conspiracy called a sympathetic 
strike. 

If the association will maintain the impartial position which it pro- 
fesses to occupy, it can prove that fact by exerting itself against the 
capitalistic boycott as well as against the labor boycott; against that 
species of boycott resorted to by the Standard Oil Trust, the Tobacco 
Trust, and other similar trusts, involved in the tyranny by which those | 
trusts have ruined and destroyed so many meritorious proprietors and 
tradesmen, whose existence and prosperity were of the greatest value to 
the State, which consists of saying to third parties dealing with the 
trust, ‘‘ If you buy from Smith, Brown or Jones, we will not sell any 
of our goods to you.’’ This species of boycott is undoubtedly a move- 
ment in restraint of trade. An agreement entered into in compliance 
with it, would be a contract in restraint of trade, and would be invalid 
at common law. But when this species of boycott is launched against 
the trading community in general, in order to destroy particular 
traders or proprietors, it ought to be a penitentiary offense. 

The legal adviser of the Anti-Boycott Association in New York 
City, is Hon. James M. Beck, formerly Assistant Attorney-General of 


the United States; in Chicago it is A. C. Aten, Esq., of the law firm 
of ALLEN & WESEMAN. 


AMENDING THE EXTRADITION TREATIES SO AS TO INCLUDE BRIBERY. — 
The recent convictions of ‘‘ boodlers ’’ in Missouri, and the scandals 
recently unearthed in the Post Office Department, have led to a strong 
conviction on the part of the President that efforts ought to be made 
to secure the amendment of our extradition treaties with foreign coun- 
tries so as to include the crime of bribery. These amendatory treaties 
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(if made), will be retroactive. Mr. Circuit Attorney Fork, of St. 
Louis, recently called upon the President and laid this matter before 
him, and was received in the most encouraging manner. Some of the 
‘‘boodler’’ convictions in St. Louis were for the crime of perjury. 
Whether perjury ought not to be added to the list of extraditable 
offenses is well worthy of consideration. Whether it becomes any civ- 
ilized government to refuse to surrender a citizen of another country 
charged with what is called a ‘‘ common crime’’ under the laws of that 
country, to the justice of that country, whether any extradition treaty 
subsists between the two countries or not, is also worthy of considera- 
tion. The late Tammany corruptionist, Wi1L14m M. Tweep, was sur- 
rendered by Spain to the United States as a matter of comity, and not 
in pursuance of any treaty. Pope Pius IX surrendered Surrarrt, 
accused of complicity in the assassination of President Lixcotn, who 
had taken refuge in Europe and enlisted in the Papal Guard under an 
assumed name,—although not under a treaty obligation to do so. 
While an exception should obviously be made in the case of political 
crimes, yet with respect to what are known as common crimes it does 
not become any civilized government to make itself a city of refuge 
for the escaped criminals of other countries. 


Tue Anti-Boyrcott Law or ALaBamMa.— The Legislature of Alabama 
has come up to the line of its duty courageously in enacting a statute 
which denounces as unlawful the following acts : — 


A conspiracy between two or more persons to prevent any person, firm or 
corporation from carrying on any lawful business within the State, or for the 
purpose of interfering with the same. 

The loitering of one or more persons about a place of business for the pur- 
pose of inducing others not to buy from, sell to, or have business dealings 
with a person, firm, or corporation, or to picket any works or place of business 
for the purpose of interfering with its business. 

The printing or circulation of ‘‘ any notice of boycott, boycott cards, stickers, 
dodgers, or unfair lists, publishing or declaring that a boycott or ban exists, or 
has existed, or is contemplated,” or publishing the name of any public official 
or judicial officer upon any blacklist, unfair list, or other similar list because 
of any lawful act or decision of such official. 

The use of force, threats, or other means of intimidation to prevent any 
person from engaging in any lawful occupation. 

For any person, firm, or corporation to maintain a blacklist or to notify any 
other firm or corporation of the names thereon to prevent the person so named 
from receiving employment. 
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The statute denounces for a violation of the acta fine of not legs 


than $50, nor more than $500, or imprisonment not to exceed sixty 
days, at hard labor for the county. 


Tue Cuicaco Lecat News.—The Chicago Legal News, on the 
completion of its thirty-fifth volume, addressed a notice to its subscrib- 
ers in which it said : — 


The issue closes the thirty-fifth volume of the Legal News. We have given 
to the readers of the Legal News for the small sum of two dollars and twenty 
cents per annum, which includes postage, the most important opinions of the 
United States Supreme Court, as well as those of many of the Circuit and Dis- 
trict Courts, headnotes to the various State Supreme Court opinions and ab- 
stracts of the opinions of the appellate courts, in advance of their appearance 
in the regular series of reports, and original articles. * * * 

There is no better record of legal events, sketches of deceased members of 
the bar, proceedings of bar associations, State and national, and the leading 


opinions of the courts for the past thirty-five years, than a complete file of the 
Chicago Legal News. 


In the above estimate of the value of the Chicago Legal News a 
contemporary may be permitted to express its hearty concurrence. 
We stand under many obligations to the Legal News from the fact of 
its being one of the sources from which we have made up such a record 
of legal events as we have been able to print in the pages of the Amenri- 
can Law Review. To our learned and venerable friend Hon. Jamzs 
B. BrapweE tt, the chief editor of the Legal News, we extend a hearty 
wish for the continuance of many useful and happy years. 


Tue Dectine or tae Trusts. —The Czar Nicholas I. is reported 
to have said, ‘‘ The Sultan is a sick man, —a very sick man.’’ It may 
be said with equal, if not with greater propriety, that the Twelve Hun- 
dred Million Dollar Steel Trust is a sick man,—a very sick man. The 
gullibility of the public is about exhausted ; the banking community is 
getting more and more skeptical, and is pressing harder and harder for 
the liquidation of paper which has been discounted with the securities 
of that gigantic concern as collateral; and, to cap the climax, a report 
started a day or two before the time of this writing, in London, that 
Mr. Morgan was about to retire from business. 

The public gullibility on the subject of trusts has also received 
a severe blow in the investigations which have taken place in the 
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case of the bankrupt ship-building trust, known as the United States 
Ship-Building Company. This ‘‘trust’’ was a corporation formed, 
under the elastic and complacent laws of New Jersey, out of nine ship 
building and steel companies, the aggregate self-estimated value of 
whose property at the time when the trust was formed, was set down at 
$15,400,000. The price paid by the trust for these properties was 
$71,000,000 in stocks and bonds. Of this great amount, $26,- 
000,000, consisted of bonds. That is to say, the interest-bearing bonds 
which were based upon this property, consisted of nearly twice its real 
value. The $45,000,000 of this fictitious valuation were represented 
by stock, or, in the language of stock jobbing, by water. But in 
the language of sober truth, it consisted of wind, and of a very foul 
and fecal wind, according to the facts disclosed by a late investigation. 
The gullible public who took these shares, almost literally, in the lan- 
guage of Job, ‘‘ filled their bellies with the east wind.’’ The bloated 
concern went into the hands of a receiver appointed by the United 
States Circuit Court for the District of New Jersey. The name of the 
receiver was unclassic and plebeian. It was James Smith. But the 
man had been a Senator of the U ited States, and it turns out that 
there was something in him. He r ide an investigation and a report 
to the court, in which he characterized the management of the affairs 
of this great corporation as ‘‘ an artistic swindle.’’ The history of it 
would read like comic opera if it had not resulted so seriously. 
Some of the ‘‘ directors’’ were young men, office boys, who had never 
had a bank account. And yet they organized a company with a capital 
of $45,000,000, and issued bonds to the extent of $26,000,000, in 
payment of property worth $15,400,000! It was characteristic of 
the knavish scheme, that the bonds carried with them a voting power, 
and that a majority of the bondholders had control of the entire com- 
bination. The creditors who did business with this concern while it 
was a going concern and who extended credit to it to their loss, are no 
doubt entitled to some sympathy; but the gullible public who bought 
its shares from its promoters, who had divided them among themselves, 
are entitled to no sympathy whatever. They burned themselves in the 
wrong place, and let them sit on the blisters. 
VOL. XXXVII. 59 
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NOTES OF RECENT DECISIONS. 


Breach OF Warranty oF AGENcy.—The doctrine of liability for a 
breach of an implied warranty of authority, announced in the case of 
Collen v. Wright,‘ was lately reaffirmed in the House of Lords in the 
case of Starkey v. Bank of England, which case in its turn affirmed 
the Court of Appeal,? which again affirmed a judgment of Kekewich, J.3 
It appeared that an agent bad acted under a power of attorney, pur- 
porting to be signed by two principals. In fact, the signature of one 
of the principals had been forged by the other, but the agent had no 
knowledge of or means of detecting the fraud. It was held that the 
agent was liable, on an implied warranty of authority, to indemnify a 
third party who had sustained a loss in consequence of his acting under 
the forged paper. The case is not important as settling anything new, * 
for the doctrine of Collen v. Wright had been the unquestioned law of 
England for fifty years. The doctrine of that case was well stated by 
Wicutman, J., who said: ‘‘ Ifa man makes a contract as agent, he 
does promise that he is what he represents himself to be, and he 
must answer for any damage which directly results from confidence 
being given to the representation.’’ Lord Davey, in giving his separate 
opinion, showed that the doctrine which the Lords now reaffirm, did 
not begin with Collin v. Wright, but was older than that case. In 
proof of this he cited Lewis vy. Nicholson,‘ in which Lord CamppeL. 
C. J., stated the doctrine thus : — 


“He is liable if there is any fraud in an action for deceit, and, in my 
Opinion, as at present advised, on an implied contract that he had authority, 
whether there was fraud or not.”’ 


Both Lord Davey and Lord Linney also cited the work of the 
American Justice Story, on Agency, as laying down the same doctrine 
long before Collen v. Wright had been decided. Lord Linpey also cited 
Firbank’s Executors v. Humphreys,® and declared it to be good law. 


1 8 El. & Bl. 647. 418Q. B. 503. 

2 86 L. T. Rep. 248; (1902) 1 Chan. 5 66 L. T. Rep. 36; s. c. 18 Q. B. 
610. Div. 54. 

3 84 L. T. Rep. 253; (1902) 1 Chan. 
652. 
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Verpict: PERSONAL KNOWLEDGE OF JuROR — Evipence Propucep 
1s Course or Tr1aL. — The Supreme Court of Nebraska in a late case 
reversed a judgment because it appeared that one of the members of 
the jury which found a verdict in the trial court had personal knowl- 
edge of the facts involved in the controversy, and based his own con- 
clusions partly thereon and used it to influence his fellow-jurors in 
arriving at their verdict.' The decision holds that the modern jury 
must arrive at its verdict from evidence regularly produced in the course 
of the trial. That evidence may be no different from such as might be 
acquired by the jurors unofficially, but still the latter should not be con- 
sidered. If one or more of the jurymen should visit the locality in ques- 
tion during the progress of the trial, and reach a conclusion as the result 
of such inspection, the verdict would be vitiated.2 There would seem 
to be no difference in principle between a juror’s knowledge irregularly 
acquired during the trial and his relying on knowledge acquired prior 
thereto. Ifa juryman, at any time before an agreement is reached, 
makes a statement to his fellow-jurors based on his prior personal 
knowledge, and having a material bearing on the subject of their delib- 
erations, it is his duty to inform the court, and have such knowledge 
placed before his fellow-jurors, if at all, according to the established 
rules of trial evidence. 


Triats: Limit OF THE PRIVILEGE OF CounsEL IN ARGUMENT. — The 
case of Hopkins v. Hopkins, determined by the Supreme Court of 
North Carolina,* forms an interesting contribution to the numerous 
cases upon this subject. It was a divorce case, and the issues of fact 
were tried by a jury, as they ought to be, and with the greatest pub- 
licity in every such case. Action was brought by the husband against 
his wife, and counsel for the wife in his address to the jury took the 
child up in his arms, and, holding it before the jury, declared that a 
verdict would ruin her character, ruin the defendant, and disgrace the 
child. This does not seem to have been a very flagrant act. It seems 
to have been fair argument, at least according to the ordinary concep- 
tions of the limits of the privilege of argument in jury trials. That 
limit is generally transcended when counsel undertake in argument to 


1 Falls City v. Sperry (Neb.),94.N. Flanders v. Mullin, 73 Vt. 276; s. c. 
W. Rep. 529. 50 Atl. Rep. 1055. 

2 Winslow v. Morrow, 68 Me. 362; 343 S. E. Rep. 506 aud 508. 
Bowler v. Washington, 62 Me. 302; 
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detail facts which are not in evidence, or to make assertions of facts 
which have not been proved at the trial, such facts not being matters of 
common knowledge or observation. In such cases if the judge is 
appealed to torebuke or to stop the offending counsel, and refuses to do 
so, his refusal may afford ground for a new trial; and this for the 
reason that the lawyer has no right, without being under oath, to act as 
a witness. Nevertheless the Supreme Court of North Carolina held 
that this was misconduct on the part of the counsel, for which a new 
trial ought to be granted. In support of its conclusion the court 
said : — 


“The plaintiff was entitled to a fair and impartial consideration of the case by 
the jury, and it was his unquestioned right to have all extraneous matter ex- 
cluded therefrom, especially if it was calculated, as. it was here, to seriously 
impair this right, and to prejudice him in the minds of the jurors. What the 
counsel said about the child was nothing but an appeal to the sympathetic 
feelings of the jury, and was not justified in any view that we can take of the 
testimony. The jury had nothing to do with the consequences an adverse 
verdict would entail upon the defendant, nor with the effect of such a verdict 
upon the status of the child. This introduced into the case an immaterial 


issue, which was calculated to divert the minds of the jury from the true and * 


only question involved * * * and its evident tendency was to prejudice 
the plaintiff.” 


InsuncTion To Protect Lasor Unions.— The decision of the Cir- 
cuit Court of the United States for the Eastern Division of the Eastern 
District of Missouri, rendered on August 17th by Mr. District Judge 
Rogers (sitting in the place of Judge Apams), in the case of Boyer v. 
Western Union Tel. Co.,! attracted a great deal of attention in the 
newspapers at the time it was rendered; but does not seem to deserve 
the same attention on the part of professional publications, for the reason 
that the conclusion of the learned judge seems to have been perfectly 
obvious. Briefly stated, a union of telegraphic operators brought the 
suit to secure an injunction restraining the Western Union Telegraph 
Company, its officers and agents, from discharging the complainants 
from its employment ‘‘ without sufficient cause, and from in any man- 
ner coercing, persuading, inducing, or otherwise, directly or indirectly, 
preventing any of defendant’s employés or other persons from joining and 
becoming members of ’’ their labor union, and ‘‘ from putting the names 
of any persons belonging to such union upon a blacklist, and from 


1 124 Fed. Rep. 246. 
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maintaining a blacklist, and from in any manner interfering directly or 
indirectly with the complainants from obtaining employment as telegraph 
operators in the city of St. Louis or elsewhere ; and from ordering, coerc- 
ing, persuading, inducing, or influencing, directly or indirectly, any of 
defendant’s employés or other persons from becoming members 

of the’? trade union to which the plaintiffs belonged, etc. 

Briefly stated, the injunction sought to prevent the Western Union 

Telegraph Company from discharging the complainants because 
they belonged to a labor union, the existence and operations of 
which the company might well believe inimical to its interests. 

In denying the injunction the learned Judge has written a 

very interesting opinion which proceeds on the substantial ground that 
the defendant had the right, subject to its liability for damages for a 
breach of contract, to discharge its employés whenever it should see 
fit, and for any reasons which it might deem sufficient; and that the 
reasons on which it should see fit to take such action were not, there- 
fore, the subject of judicial inquiry. The complainants could quit the 
employment of the defendant whenever they might see fit and for 
whatever reason seemed sufficient to them, subject, in like manner, to 
responsibility before the law for a breach of their contract, if their 
quitting should be a breach of contract. We would be glad to set out 

some of the reasoning of the learned Judge, but his conclusions were 
so obvious that this does not seem necessary. Equity will not, by an 
injunction or any other form of remedy, decree the specific performance 
of a contract to render services. If an employer were to coerce, by 

force, his employé to remain in his service against his will, the latter 
might be discharged by habeas corpus, although to procure such dis-° 
charge would involve a breach of his contract. If a laboring man 
should sell himself into servitude or peonage, and the purchaser of his 
services should coerce him into remaining in the service against his 

will, such purchaser would be subject to indictment and punishment in 

a court of the United States, of which we have seen many instances 

during the present year in Alabama. The laboring man, can, singly 

or in a body, ‘‘ strike ’’ and quit when he pleases, no matter how much 
damage it will do to his master or to the innocent public, and no mat- 
ter how flagrant the breach of his contract may be which such quitting 
involves; and his master is remitted to his reparation in a civil action 
against the servant for a breach of his contract, for whatever that may 
be worth. But while he asserts this power against his master, he does 
not want his master to exercise the same power against him. He 

comes before a court of the United States with a bill charging a con- 
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spiracy to break up a labor union. A labor union is in the nature of a 
conspiracy on the part of employés against their employer. As the 
court will not break up their conspiracy because it is a lawful thing 
and hence no conspiracy in point of law, so it will not listen to the 
allegation that in discharging his servants for belonging to a labor 
union an employer and his agents and servants are guilty of entering 
into a conspiracy to break up that union. That argument is disposed 
of by Judge Rogers by stating that there can be no conspiracy to doa 
lawful act. ‘ 


ConstituTIONAL Law: Exection Law — Nominee oF MORE THAN 
onE Party — Designation Upon Printep Batitot.— The California 
political code forbids the printing of the name of a candidate for office 
in more than one column upon the official ballot. In case of a nomina- | 
tion by more than one party the California statute compels such candidate 
to choose which of the party designations he desires to have his name 
printed under. Such choice must be made, duly verified, and filed at 
least twenty days before the election. If any such candidate shall not 
have so chosen, his name shall be placed upon the ballot under the 
designation of the party named in the certificate of his nomination 
which was first filed. The plaintiff in a recent case! received the nomi- 
nation from the Union Labor party, and also from the Democratic 
party. Each of the parties filed with the Secretary of State, as required 
by law, certificates of such nomination. The certificate of the Union 
Labor party was first filed. The plaintiff declined to make the election 
contemplated by law. Accordingly the official ballot contained the 
words ‘* No Nomination ’’ in the Democratic column at the place where 
the plaintiff’s name should have appeared otherwise. The Supreme 
Court of California (three Justices dissenting) holds that § 1197 of 
the political code of California is unconstitutional. This section pro- 
vides: ‘‘ Where a nominee has been assigned to or has chosen another 
column, pursuant to the provisions of this act, the title of such office 
shall be printed in such party column, and under such title shall be 
printed in brevier type the words ‘‘ No Nomination.’’ The majority 
opinion is written by Mr. Justice Henshaw. The more logical argu- 
ment, however, is to be found in the concurring opinion by Mr. Justice 
Beatty, who says: — 


1 Murphy v. Curry, 137 Cal. 479; 8. c. 70 Pac. Rep. 461. 
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What is the motive or policy which requires the names of party candidates 
to be printed upon a distinctive party ticket? Evidently, it is intended as a 
guide to those voters who, being personally ignorant of the merits or qualifica- 
tions of the rival candidates, would exercise their choice in favor of the candi- 
date named by their party convention. The law itself assumes the existence 
of such a class of voters, and in the nature of things the class must be a large 
one. To deprive one candidate of the votes he would receive from this class 
of voters by making the ballot declare that his party has made no nomination 
is an injastice to him and to the electors of his party. The right to be chosen 
to a public office is as much a constitutional right as the right of suffrage, and 
to deprive any person possessing the constitutional qualifications for office of 
the opportucity of competing w:th other candidates upon equal terms is a 
denial of his constitutional right. Each competitor is entitled to receive, not 
only the votes of every elector who supports him on the ground of personal 
preference, but of all who would support him as their party nominee. And if 
the same person is nominated by more than one party, he has the same right to 
have that fact appear upon the ballot as the other candidates have to appear as 
the nominees of one party.) 


Lire Insurance: No THAT InsuRED FaILtep TO READ THE 
Poticy.— In making up our notes of recent decisions we get the 
following aid from the ‘‘ Canadian Letter’’ of the Law Times 


(London) : — 


A person who purchases a railway ticket on the eve of the departure of his 
train may be excused for not reading conditions on his ticket qualifying the 
principal contract of carriage which were not sufficiently brought to his notice 
by the ticket seller, as such purchases are usually made in moments of more or 
less haste and confusion. But the Supreme Court of Canada refuses, in Prov- 
ident Savings Life Assurance Society of New York v. Mowat,? to apply any 
such principle to insurance policies, but holds that the ticket cases stand by 
themselves. In this case the plaintiff applied to the defendant for a policy of 
insurance on his life upon a plan whereby the surplus of his premiums over 
and above what was required to carry the risk was to be applied by the defend- 
ant in keeping his premiums level. Along with this application, which was 
in writing, the plaintiff sent a written memorandum in which he stated that 
the premiums were not to be increased. A policy was issued and sent to 
plaintiff which provided that it should be renewable “ with surplus left with 
the company to keep premiums level,” following the terms of the regular 
application and disregarding those of the memorandum. Plaintiff did not read 
his policy, but kept it and paid the premiums for seven years, when the pre- 


1 For opposing cases see Todd v. s.c. 45N.E. Rep. 195; State v. An- 
Kalamazoo Election Commissioners, derson, 100 Wis. 523; s. c. 76N. W. 
104 Mich. 474; s. c. 64 N. W. Rep. Rep. 482. 

497; State v. Bode, 55 Ohio State, 224; 2 32S. C. R. (Can.) 147. 
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miums were increased. He then brought action to have the contract enforced 
with the condition as to level premium contained in the memorandum, and in 
the alternative he denied that he had accepted the policy, and claimed to 
recover the premium paid as having been paid without consideration and under 
a mutual mistake of fact. By the judgment of the Court of Appeal the com- 
pany was ordered to repay the premiums, but this decision was reversed on 
appeal. 


CriminaL Procepure: Misconpuct oF Prosecuting Orricers — 
Crimes TO THE DEFENDANT — QUESTIONING HIM 
aBouT SrmiLak Crimes CoMMITTED BY HIS FATHER. — We will take the 
‘¢ syllabus by the court ’’ in the case of State v. Irwin,! for what the 
court held, adding that the propriety of the ruling is obvious on its 
face: — 


Where an assistant prosecutor asks the son of the accused, on cross-exam- 
ination, if he had not stated to A. that he suspected his father of having com- 
. Mitted a similar offense with other girls, one a member of his family, and 
that such conduct on the part of the accused caused the death of witness’ 
mother, and that if at such conversation witness did not cry, andsay; “I can’t 
go against my father, even if he is guilty,’ and repeatedly asks substantially the 
same questions, such conduct of the prosecutor is reversible error. Such ques- 


tions are improper cross-examination, and should not be allowed under the 
guise of impeaching the witness. It is the duty of the prosecutor to see that 
a defendant has a fair trial, and that nothing but competent evidence is sub- 
mitted to the jury; and above all things he should guard against anything 
that would prejudice the minds of the jurors, and tend to hinder them from 
considering only the evidence introduced. He should never seek by any 
artifice to warp the minds of the jurors by inference and insinuations. 


ConTRIBUTORY NEGLIGENCE: UNSAFE PREMISES — PRESUMPTION AS TO 
Dux Care From Instinct or SELF-PRESERVATION. — The trial court in 
a recent negligence case in Iowa instructed the jury that it was not in- 
cumbent upon the plaintiff to establish his freedom from contributory 
negligence by direct and positive evidence only, but that want of negli- 
gence on his part might be established from the facts and circumstances 
in the case, and that, in determining whether the plaintiff was free 
from negligence the jury could take into consideration ‘all the facts 
and circumstances, as shown by the evidence, surrounding the trans- 
action, and the instincts of the plaintiff which would naturally lead 
him to avoid the danger of walking into the open hatchway, as evidence 


1 (Idaho) 71 Pac. Rep. 608. 
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upon the question of care and caution on his part.’’' The undisputed 
facts with reference to the accident whereby the plaintiff received the 
injury for which he sought to recover damages from the defendants were 
substantially as follows: The defendants conduct a hardware. business 
in a store fronting on a main street in the town of Waterloo, Iowa. 
The rear of the store abuts on an alley. About twelve feet from the 
rear door in the middle of the store isa freight elevator, the shaft of 
which is inclosed on three sides, but is open on the side facing the rear 
door, and is so constructed that when the elevator is at the main floor 
the platform thereof forms a portion of such floor. Accordingly when 
the elevator is raised or lowered an opening is left in the main floor, 
which opening is not guarded as against the approach of a person 
coming into the store from the alley. The plaintiff, who was a cus- 
tomer, entered the defendants’ store from the alley. The elevator 
being at the second floor, the plaintiff fell through the hatchway, 
receiving the injuries for which he claimed damage. The jury found 
in favor of the plaintiff. From this verdict and judgment the defend- 
ants appealed. The judgment of the trial court is reversed by the 
Supreme Court on the ground that the instruction to the jury, as quoted, 
above, was erroneous. The decision, written by Mr. Justice McClain, 


holds that where direct evidence on the issue of contributory negligence 
is given, the presumption that one will exercise due care for his own 
safety becomes of a secondary character and cannot be considered by 
the jury. The reason for this ruling, which is peculiar to the lowa 
court, is stated by ‘Mr. Justice McClain in the case of Bell v. Clarion, 
as follows : — 


In the absence of any direct evidence whatever, the instinct of self-preserva- 
tion may be considered, and will constitute a sufficient basis for the inference 
of want of contributory negligence, but where there is direct evidence as to 
whether or not the injured party was negligent, then the inference is entitled 
to but little if any weight. We suppose that the idea involved in the latter 
proposition is that the direct evidence as to what took place is of a higher 
character than the mere inference to be drawn from the instinct of self-preser- 
vation; and surely it must be conceded that in such a case the inference is 
entitled to but small consideration, if any. But the instruction given by the 
court in the case we are now considering was to the effect that in view of the 
instinct of self-preservation a presumption arises that the injured person was 
careful, which presumption will prevail unless overcome by evidence satisfying 
the jury that the injured person was negligent. This statement of the law in 
it were correct, would entirely revolutionize the doctrine well established in 
this State, that the plaintiff has the burden of proving freedom from con- 
tributory negligence. If a presumption of due care is to be entertained, then 


1 Burke v. Walsh (Ia.), 92 N. W. Rep. 65. 
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the burden of proof would in practically every case be upon the defendant to 
show that the plaintiff was negligent. The mere statement of this proposition 
is sufficient to show that it is erroneous. The court was no doubt misled by 
the ambiguous use of the term presumption which is found in some of the 
cases.! 


The Iowa court holds that the instruction complained of is proper 
only in a case where the injury has resulted in death and where no 
direct evidence can be obtained as to the care on the part of the person 
injured. The distinction made by the court is not justified or vindi- 
cated except on the ground that it has the effect, possibly, of laying 
too much stress on a certain element in the evidence to which it 
especially directs the attention of the jury. If the injured person 
survives and gives direct testimony as-to the injury, the presumption 
plainly supports and strengthens such testimony as to due care on his 
part; for this reason the instinct of self-preservation is a proper and 
relevant circumstance to be submitted to the jury.” 


Witt: Devise on Conpition or Takinc anp Usinc ANOTHER 
Estate. — The interesting decision of the English Court of Appeal 
before Cottixs, M. R., Romer and Cozens-Harpy, L.JJ., in the case 
of Re Greenwood,* is well expressed in the syllabus in the Law Times 
Reports as follows : — 


The testator, J. N. G., by his will devised his real estate to trastecs upon 
trust for his daughter, J. G., during her life; and, after her decease, for the 
children or remoter issue born iu the lifetime of J. G. in such shares as J. G. 
should by deed or will appoint, and, in default of such appointment, for: the 
children of J. G. as tenants in common. And, if J.G. should have no children, 
the testator devised his real estate to his cousin, W. A. N., on condition that 
W. A. N. should take and use the name of Greenwood only. The testator died 
on the 11th August, 1853. W. A. N. died on the 5th November, 1855, and had 
not during his life taken the name of Greenwood. J. G. was born on the 30th 
June, 1843, and was married, but had no issue. 

It was held, that, on the construction of the will, the condition that W. A.N. 
should take and use the aame of Greenwood only, was a condition subsequent. 
and that W. A. N. was not under any obligation to comply with it until the 
death of J. G. and he obtained possession of the property; and, he having died 
before that event took place, the non-performance of the condition did not arise 
from his act or default, and therefore.in the event of J. G. dying without hav- 
ing issue the devise to him would take effect.‘ 


1 Bell v. Clarion, 113 Ia. 126; 8. c¢. 3 81 L. T. Rep. 212. 
84 N. W. Rep. 962. 4 Decision of Joyce, J. (86 L. T. 
2 1 Thomp. Neg. (2 Ed.), § 402. Rep. 500; (1902) 2 Ch. 198) reversed. 
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Exectric Lieut Compantss: Insuries TO Patrons — NEGLIGENCE — 
SuFFICIENCY OF ComMPpLaInTt — ConTRIBUTORY NEGLIGENCE. — The Su- 
preme Court of Colorado, in a recent case, defined the duties and lia- 
bilities of an electric light company in the matter of furnishing and 
maintaining proper appliances.! The evidence showed that, at the 
time of the accident, the plaintiff had just stepped from a bath tub and, 
being moist and wet with the water used in the bath, stood upon the 
open register in the floor and, as was alleged, seized hold of the me- 
tallic portion of the fixtures, whence he received a severe shock, from 
which he suffered serious and permanent injuries. It further appeared 
upon the trial that the defendant company carried on its primary wires 
a current of 1000 volts ; that a converter box was used for the purpose 
of supplying the plaintiff’s residence with a current of 50 volts and no 
more; that if the converter or transformer, as it is sometimes called, 
' had been in proper condition, not more than 50 volts would have been 
carried into the house on the secondary wire; that after the accident 
the city electrician made an examination of the wire and light fixtures 
in the house and an examination of the converter box, and there ap- 
peared to be no defect in the fixtures or wires in the house; but an 
examination of the converter box showed a defect, and the official dis- 
connected the house wire because the converter box was unsafe. The 
testimony further showed that a current of 50 volts is not a dangerous 
current. The defendant company contended that the plaintiff was 
guilty of contributory negligence, and introduced testimony tending to 
establish these facts: That the plaintiff could not have received the 
shock if he had held the rubber key of the fixture only while turning 
on the light; that when attempting to turn on the light he probably 
stood upon the metal register connected with the earth by metal pipes ; 
that he probably took hold of the brass trimmings of the incandescent 
lamp instead of the rubber key; that no accident of any kind had oc- 
curred in that place before; that, if the voltage testified to as being 
necessary to produce the injuries had passed over the wires in the 
house, the light would have burned with a white light, for an instant 
only; that all the appliances of the company were of the standard 
makes ; that the business methods of the company had the approval of 
nineteen years practical test; that the transformer used was the best 
that had been ascertained at that time and in that state of the science 
of electricity. But the jury, under proper instructions, found against 
the defendant. The verdict is sustained by the Supreme Court. The 


1 Denver &c. Electric Co. v. Lawrence (Col.), 73 Pac. Rep. 39. 
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duty of an electric light company to its patrons, in the matter of fur- 
nishing safe appliances, is defined by Mr. Justice Stegzte, who wrote 
the opinion, as follows: — 


The company insists that it is not an insurer, and that its obligation is that 
of using care. We are not prepared to say that it is an insurer, but the patrons 
of the company have the right to presume that they will not be injured in at- 
tempting to use that which the company sells, and that it will do all that human 
care, vigilance and foresight can reasonably do, consistent with the practical 
operations of its plant, to protect those who use its electric light.! 


The court further says: — 


Ordinarily the allegations of duty and a breach thereof are not sufficient; 
but if the duty results from the facts stated, then the allegations of the duty 
may be discarded as surplusage, and the complaint held to be sufficient. If the 
allegations of the complaint concerning the relationship of the parties and the 
character of the injuries received make out a prima facie case of liability, then 
the complaint is good as against the general demurrer. We think that the 
complaint does, from the very character of the accident set forth therein, call 
upon the defendant to make defence to the charge of negligence, in supplying 
electricity to the residence, which the facts as charged make out. The busi- 
ness of the defendant is that of selling electricity to the public of Denver —a 
business so fraught with peril to the public that the highest degree of care 
which skill and foresight can obtain, consistent with the practical conduct of 
its affairs under the known methods and present state of its particular art, is 
demanded.? 


Insunction: Disctosine Trape Secrets— Express aND IMPLIED 
Contracts. — The Court of Errors and Appeals of New Jersey recently 
considered the question whether disclosures of a trade secret, neces- 
sarily made to the court during the progress of a hearing for injunc- 
tion, would render such injunction nugatory.? The defendants, who 
were manufacturers of a chemical compound used to remove hair and 
wool from skins and hides, attempted to obtain a trade secret or un- 
patented process employed by the plaintiffs in the manufacture of a 
similar compound. To accomplish this purpose the defendants secured 
the services of one of the plaintiffs’ employés, who had full knowledge 
of the process and experience in the manufacture of the compound in 
question. Under his direction the defendants constructed new appara- 


1 Citing 1 Thomp. Neg., 2 Ed., § Simpson, 21 Col. 371; s.c. 41 Pac. 
796 Rep. 499. 
2 Citing Denver Electric Co. v. 3 Stone v. Goss (N. Y.), 55 Atl. Rep. 
736. 
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tus and made, as they claimed, through their own discoveries, certain 
improvements in the process, which resulted in the production of a 
superior compound. The Vice-Chancellor granted an injunction on the 
authority of a long line of cases which hold that employés of one 
having a trade secret are under an implied contract, from their con- 
fidential relation to their employer, not to disclose that secret; and 
that other persons who induce the employé to disclose the secret, know- 
ing that his disclosure is in violation of the confidence reposed in him 
by his employer, will be enjoined from making any use of the informa- 
tion so obtained, although they might have reached the same result in- 
dependently by their own experiments or otherwise.! The point of 
special interest in this case, however, is stated in the following quota- 
tion from the opinion written by Mr. Justice Swayze: — 


It was argued in behalf of the appellants that the disclosure of the com- 
plainant’s secret, necessarily made during the trial, would render an injunc- 
tion nugatory. This difficulty was expressed by Lord Eldon in an early case.? 
To obviate it, as far as possible, the testimony in this case was taken in 
camera, and Care was taken to print only enough copies of this portion of the 
evidence to supply the members of the court. It has not been found necessary 
in this opinion to describe the process, and we see no reason why this dis- 
closure to the court, necessarily made for the purpose of the case, should de- 
prive the complainants of their right to relief. The defendants were already 
possessed of the secret, and they cannot now take advantage of a disclosure 
made in order to secure relief against them. Such a disclosure is no publica- 
tion to the world, and, although it may endanger the complainant’s secret, it 
does not deprive them of the right to enjoin the defendants from making use of 
it. The doubts felt by Lord Eldon have not prevented the courts from giving 
such protection as they could in the later cases cited above. 


Neciicence: Sate or Dancerous Goops — Dury to Warn Pur- 
CHASER OF DancERovus Properties. — In the case of Clarke v. Army 
and Navy Co-Operative Society,® it appeared that the vendors of tins of 


disinfecting powder knew that the 


1 The American cases cited and 
approved by the court are as follows: 
Peabody v. Norfolk, 98 Mass. 452; 
Tabor v. Hoffmann, 118 N. Y. 80; s. c. 
23. N. E. Rep. 12; Tode v. Gross, 127 
N. Y. 480; s. c. 28 N. E. Rep. 469; 
Thum Co. v. Tloczynski, 114 Mich. 
149; 8.c. 72 N. W. Rep. 140; Fralich 
v. Despar, 165 Pa. St. 24; s. c. 30 Atl. 


tins were likely to cause injury to 


Rep. 521; Westervelt v. Nat. Paper 
Co., 154 Ind. 678; s. c. 57 N. E. Rep. 
552; Simmons Medical Co. v. Sim- 
mons, 81 Fed. Rep. 168; Salomon v. 
Hertz, 40 N. J. Eq. 400; s. c. 2 Atl. 
Rep. 879. 

2 Newberry v. James, 2 Merivale 
446, 451. 

3 88 Law Times Reports, 1. 
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persons opening them in the ordinary way without taking special care, 
It was held that it was the duty of the vendors to give warning of the 
danger to the purchasers of the tins. The wife of the male plaintiff 
having been injured in consequence of some of the powder contained in 
one of the tins flying out of it and getting into her eye when she was 
opening it, it was held that there was evidence of negligence to support 
a finding by a jury in favor of the plaintiffs, and judgment wag 
accordingly rendered on the verdict. It was admitted by the learned 
justices that the implication of the duty to warn the purchaser in sucha 
case may be rebutted by the circumstances attending the sale, as where 
the goods were sold ‘*‘ with all faults,’’ as in the case of Ward v. Hobbs.) 


State Orricers: DreatH oF GOVERNOR — SECRETARY OF STaTE — 
CumpBency or Two Orrices — Rieut To SaLary or Boru. — The con- 
stitution and statutes of the State of Wyoming provide that in case of 
death, resignation or removal of the Governor, the duties of his office 
shall devolve upon the Secretary of State, who shall act as Governor 
until the vacancy is filled or the disability removed. At the June elec- 
tion of 1902 De Forest Richards was elected to the office of Governor 
for a term of four years, and duiy qualified and entered upon the duties 
of such office on January 5th, 1903. He died April 28th, 1903, and 
Fenimore Chatterton, the duly elected and qualified Secretary of State, 
entered upon the discharge of the duties of Governor and continued to 
fill the office and to act as Governor, in addition to his duties as Secre- 
tary of State, exercising all the powers and performing all the duties 
of both offices. After having filled the two offices of Governor and 
Secretary for a period of one month, he filed two vouchers with the 
Auditor of the State duly verified as required by law, showing that there 
was due him $208.33, his salary as acting Governor for the month of 
May, 1903, and the further sum of $166.66, his salary as Secretary of 
State for the same month. The Auditor of the State refused to draw 
a warrant for the payment of the account, and indorsed on the state- 
ment thereof his refusal and reasons therefor as follows :— 


It is understood that this voucher is presented, and that my refusal to pay 
the same is made, for the purpose of having the Supreme Court of the State of 
Wyoming decide the question whether or not the Secretary of State is entitled 
to receive two salaries — the salary of Governor, as acting Governor, and the 
salary of Secretary of State. In order that this question may be settled, I 
hereby refuse payment. 


1 40 L. T- Rep. 73; s.c. 4 App. Cas. 13. 
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Application was duly made for writ of mandamus to compel pay- 
ment. The Supreme Court of Wyoming holds that the two offices 
were not incompatible and that on the death of the Governor during his 
term of office a vacancy in such office existed, to be filled by the 
Secretary of State, who, during his incumbency, was entitled to 
receive the salaries of both offices: It was contended that, in contem- 
plation of the constitution and the law governing the case, additional 
duties merely were imposed upon the Secretary of State and that an 
actual vacancy still existed in the office of Governor. This technical 
and scholastic legal question is discussed at great length in the opinion 
written by Mr. Justice Porter, and at the end is deftly glossed over and 
left undecided. The reasoning of the court, however, is sound and in 
accordance with the weight of opinion in the numerous cases cited and 
discussed. The court says: — 


Our views as to the fact of vacancy in the office have, lo a measure, been 
stated, although, in our opinion, it is immaterial whether there is a technical 
vacancy or not. We believe it more reasonable to say that the office is to all 
practical intents and purposes occupied by the officer upon whom the law has 
imposed its powers and duties, and that at least he is acting Governor, and as 
such comes within the meaning and operation of the law prescribing a salary 
for the office of Governor. We cannot accept the proposition that the very high 


and responsible duties of the executive office have been given such a movable 
character by the law as to be attached in certain contingencies, first, to the 
office of Secretary of State, then, possibly, in succession to the offices of Presi- 
dent of the Senate, Speaker of the House of Representatives, Auditor and State 
Treasurer. In our judgment, the conclusion more consonant with reason and 
the rules governing the interpretation of statutes is that the duties and powers 
remain as incident and attached to the office of Governor continually, and that 
when exercised and performed by either of the officers authorized by law, in 
case the regular incumbent has ceased to act, they are exercised and performed 
as the powers and duties of the office of Governor. Indeed, the language 
of the law clearly so implies, when it requires the designated officer to 
act as Governor. He is required to perform all the service that consti- 
tutes the consideration for the salary provided by law. In the absence of 
statute expressly or by necessary implication forbidding the relator from 
receiving the compensation attached to both offices, we see no reason why the 
same should not be paid to him upon his proper and lawful demand. There is 
nothing inequitable in this conclusion. The State has duly appropriated the 
money to pay the salary, and the money is in the treasury. The services for 
which the salary is provided are being performed, and have been performed for 
the period covered by the claim of the relator here in question. He is required to 
give attention to the duties of two State offices. His responsibilities are largely 
increased, and every principle of justice requires that he be compensated. This 
is recognized in many of the States by an express provision of either consti- 
tution or statute allowing the one upon whom the duties of Governor have 
devolved to be paid the compensation attached by law to the office.! 


1 State v. Grant (Wy.), 78 Pacific Rep. 470. 
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Wits: Construction — CREATION oF — SuRVIVOR. — The 
Missouri Supreme Court recently construed the following clauses in the 
will of the Rev. Adiel Sherwood, deceased: (1) I give to my three 
unmarried daughters, Burmah, Julia and Laura, each, the sum of 
$2,500. If either should die prior to her marriage, her part to go to 
the survivors. (2) If there should be an increase in my property to 
warrant it, I wish it to be divided among my children and grandchil- 
dren. Of the legatees above named, Laura married, received her legacy 
and died leaving issue; Burmah died unmarried and bequeathed all her 
property to her sister Julia. Subsequently Julia died unmarried and 
left.a will by which the defendant Thomas A. Sherwood is made execu- 
tor, and whereby she devised her property to the other defendants. 
Her estate consisted almost entirely of the $2,500 legacy received from 
her father’s estate, and the like amount bequeathed by her father to 
her sister Burmah, and by the latter bequeathed to Julia as afore- 
said. The plaintiff in the action is the daughter of the original testa- 
tor, and she and the defendant Sherwood are the only surviving children. 
The plaintiff contends that under the clauses of the will above quoted 
the $5,000 in question, so bequeathed to Burmah and Julia, passed at 
their death, unmarried, to herself and to her said brother as the only 
surviving children of the testator, and that therefore the wills of her 
sisters Burmah and Julia were inoperative to pass any part of their 
respective legacies. The decision holds that the word ‘‘ survivors ’’ did 
not mean all of the children of the testator surviving at the death of 
one of the daughters, but referred only to the unmarried daughters; 
that upon the death of Burmah, unmarried, her share passed to Julia, 
and thereupon Julia held her own share and the share she received from 
Burmah absolutely, and hence had full power to pass the same by her 
will to the defendants in the action.’ 


1 Dodge v. Sherwood (Mo.), 75S. W. Rep. 417. 
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RESERVATIONS OF RIGHT OF SECESSION IN ADOPTING THE CON- 
STITUTION. 


To the Editors of the American Law Review: 


Will you kindly inform me which of the States you referred to, besides New 
York, as having reserved the right of secession, in your note on page 899 of 
your December number, 1892? I shou!d like to have you also refer me to the 
authorities for your proposition. In Elliott’s Debates, v. 2, the proceedings of 
the New York convention are set forth, but I find nothing there showing such 
areservation. I am interested in the subject and should like to get at the facts 
in full, with reference to the authorities, if your time would permit. 

Very sincerely yours, 


James O. PIERCE. 
MINNEAPOLIS, MINN. 


Answer TO THE ABove. — Our language was: ‘‘ Three of the States, 
one of them the great State of New York, in their resolutions adopting 
the new Constitution, expressly reserved the right of secession.’’ We 
wrote from memory, and, after receiving the above challenge from so 
distinguished a source, doubted the accuracy of our statement, although 
it was based upon information acquired several years before which was 
deemed authentic at the time. In his work on the Constitution of the 
United States’ the late Professor John Randolph Tucker says, in 
speaking of one of the theories of the Constitution: ‘‘ That the Con- 
stitution was a compact; that the right to assume the powers granted 
thereby, or to reassume them, had been expressly reserved in the terms 
of ratification of the original Constitution by the States of Virginia, 
New York and Rhode Island.’’ On page 278 of the same volume the 
ratification of Virginia is set out in language which contains this pass- 
age: ‘* Do, in the name and in the behalf of the people of Virginia, 
declare and make known, that the powers granted under the Constitu- 
tion, being derived from the people of the United States, may be re- 
assumed by them whensoever the same shall be perverted to their injury 


1 Vol. 1, p. 388. 
VOL. XXXVII. 60 
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or oppression,’’ etc. The ratifying resolution of the convention of the 
Statejof New York, which sat at Poughkeepsie under the presidency of 
Governor George Clinton, also contained this language: ‘‘ That the 
powers of government may be reassumed by the people whensoever it 
shall become necessary to their happiness.’’! The ratifying resolution 
of Rhode Island, in like manner, contains this declaration: ‘‘ That the 
powers of government may be reassumed by the people, whenever it shall 
become necessary to their happiness.’’ ? 

If it is argued that the language of these three resolutions is not an 
express reservation of the right of secession, then what is it? ‘‘ The 
people ’’ of each of the three ratifying States had given their assent to 
the new Constitution, as prescribed by its terms, in their political 
capacity as States. It is difficult to understand how they could ‘ re- 
assume ’’ the powers which they had thus granted except in the same 
capacity,"and this would be secession. It was secession. The seces- 
sion movement of 1861 was a movement of independent States. Begin- 
ning with South Carolina, star after star fell from the galaxy. The 
seceding States interpreted the meaning of these reservations to be, in 
the language of the Kentucky resolution written by Thomas Jefferson, 
that ‘‘ each party has an equal right to judge for itself as well of infrac- 
tions as of the mode and measure of redress.’’ — Eps. Am. Law Rav. 


THE AUTHORSHIP OF A FAMOUS QUOTATION. 


One of the editors of this Review, in course of a correspondence 
with Blackburn Esterline, Esq., of Washington, D. C., asked him to 
inquire for the authorship of the poem containing these lines : — 


Are these thy views? proceed, illustrious youth, 
And virtue guard thee to the throne of truth. 


After the lapse of what a lawyer might call a reasonable time, he 
received the following reply : — 


To the Editors of the American Law Review: 

I have it! Good old Samuel Johnson was the man. In his celebrated poem 
entitled ‘‘ Vanity of Human Wishes,” in imitation of the tenth Satire of Juvenal, 
these words are found : — 


11 Tuck. Const. 279. 
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“* When first the college rolls receive his name, 
The young enthusiast quits his ease for fame; 
Through all his veins the fever of renown 
Spreads from the strong contagion of the gown; 
O’er Bodley’s dome his future labors spread, 
And Bacon’s mansion trembles o’er his head. 
Arc these thy views? Proceed, illustrious youth, 
And virtue guard thee to the throne of truth.” 


This was his first poem of its kind. It is said that Sir Walter Scott, Lord 
Byron and Macaulay ranked it among the noblest in the English language. 
One of his contemporaries and friends, speaking of this poem, says that had 
Dr. Johnson devoted himself to the muses, he would have been Pope’s rival. 

Pales observes that ‘‘ though it was translated by Dryden, Johnson’s imita- 
tion approaches nearest to the spirit of the original. The subject is taken 
from the Alcibiades of Plato, and has an intermixture of the sentiments of 
Socrates, concerning the object of prayers offered up to the Deity. The gen- 
eral proposition is that good and evil are so little understood by mankind, that 
their wishes, when granted, are always destructive. This is exemplified in a 
variety of instances, such as riches, State preferment, eloquence, military 
glory, long life and the advantages of form and beauty.”’ 

It may interest you to know how the quotation was found. Upon receipt of 
your letter of July 24th, I began a search at the Library of Congress. Failing 
in my efforts, I appealed to the assistants there, who instituted a general search. 
The same course was pursued at the new Carnegie Library. Their early re- 
ports not being promising, I procured the names of some leading newspapers 
in- the large cities of the country that run literary columns of “ Notes and 
Queries,’’ and submitted the matter to them. Some personal friends also par- 
ticipated in the search. The investigations of the librarians grew less favorable, 
and finally the Acting Librarian of Congress * * *! told me he could not 
find the quotation in any of the anthologies, and that ‘* probably it is not in the 
works of any noted author.’’ Someof his assistants took occasion to remark 
that it could probably be found in some old ‘‘ juvenile ’’ book; others were of 
opinion that it appeared many years ago in some second or third grade school 
book. And they had various ideas about it. 

Yesterday I noticed that the Boston Transcript answered my inquiry in Sat- 
urday’s issue. I immediately looked up the poem, examined into the circum- 
stances under which it was written, ran throuzh the criticisms, and then had 
very great pleasure in explaining in detail to the librarians how Dr. Johnson 
did it. They listened attentively, but their faces bore a look of disappoint- 
ment. As yet, I have not been able to convey the news to the Acting Librarian 
of Congress, but will do so soon. 

I know of no greater reward for my efforts in securing this bit of informa- 
tion, than the fact that I was able to doa favor for you. 

Very truly yours, 


BLACKBURN ESTERLINE. 
WASHINGTON, 


1 We mercifully omit his name. — Eps. AM. Law REv. 
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BOOK REVIEWS. 


THOMPSON’S CASES ON EQUITY PLEADING AND PRACTICE.— Cases on Equity Pleading 
and Practice. By BRADLEY M. THOMPSON, M.S., LL.B., Jay Professor of Law in the 
University of Michigan. Chicago: Callaghan & Company. 1903. 


This book belongs to the type of well-known books, which consist of cases 
compiled for the use of students. The cases have no syllabi. The art of the 
compiler is exhausted in selecting and in proof-reading. It has a brief index, 
but aside from this aid, the student must dig his knowledge and his conclusions 
out of the cases as best he can. Such a book could well-nigh be made with a 
pair of shears. 


MARTIN’S CASES IN EQUITY. — A Selection of Cases on Equity Jurisdiction by ALEXANDER 
MARTIN, LL.D., Dean of the Law Department, University of Missouri, ex-Judge of the 
Supreme Court Commission of Missouri, author of “ Civil Procedure at Common 
Law.” E. W. Stephens, Printer: Columbia, Mo. 


This collection of cases, prepared for the use of law students, by the late 
Judge Martin, differs from ordinary books of this kind, in that each case is 
preceded by a brief syllabus; so that the student does not have to read the 
whole case to learn what it is about. We venture the opinion that this is a 
very commendable feature of the book. These paragraphs are drawn in very 
brief language, such as: ‘‘ Equity acts in personam and not in rem.”! “A 
bill in equity will not lie to recover a penalty.”»? ‘ Equity has jurisdiction to 
protect a wife’s inchoate right of dower during coverture.’’* ‘* An heir is liable 
to creditors to the extent of the assets received by him, and a bill in equity will 
lie to enforce their demand.” 4 

Many of the cases thus presented are annotated by references to numerous 
eases in accord with or opposed to the doctrine of the principal case. 

The book contains nearly 700 well printed pages, and has a good index. A 
young lawyer having access to a library, by means of which he can follow out 
the cases given in the foot-notes, can learn the system of equity from this book 
If an old lawyer will read one of these cases every evening, or have it read to 
him, he will thereby revive a great deal of his lapsed knowledge on the subject 
of equity. 

In concluding his preface the learned author justly says: “A good many 
cases have been introduced from the reports of Missouri, for which the editor 
feels justified, in the reflection that in no other State of the Union have the 
ancient and established principles of equity jurisdiction been more scrupulously 
followed or safely extended.”’ j 


1 Page 18. 83 Page 604. 
2 Page 24. Page 687. 
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KNOWLTON’S CASES ON CRIMINAL Law. — Cases on Criminal Law. By JEROME C. 
KNOWLTON, A.B., LL.B., Marshall Professor of Law in the University of Michigan. As- 
sisted by JOHN W. Dwysgr, LL.M., Instructor in the Law Department of the University 
of Michigan. Chicago: Callaghan & Company. 1902. 


This book belongs to the class of books of the two which we have just no- 
ticed. It is not so good as that of Prof. Martin, in that the cases contain no. 
syllabi: it is better than that of Prof. Thompson, in that each case is preceded 
by a caption indicating the subject of the cases, — thus: ‘“‘ Degrees of Murder; ’’* 
“Distinction between Manslaughter and Murder.”’? 

It has a brief index. It is evident that a man could learn a good deal of the 
criminal law from it, if he should try. 


LAWYERS’ REPORTS ANNOTATED, BOOK SIXTY. — The Lawyers’ Reports Annotated, Book 
LX. All Current Cases of General Value and Importance, with Fall Annotation. BuR- 
ptt A. RICH and HENRY P. FARNHAM, Editors. Rochester, N. Y.: The Lawyers’ Co- 
operative Publishing Company. 1903. 


This volume contains, as usual, s very carefully selected collection of cases 
which are printed in full. The head-notes of these cases are constructed 
with care and skill. The volume is enriched by several elaborate notes on 
very important and practical subjects, written by competent lawyers. The 
first of these notes, signed by the initial ‘“‘J. B. G.”” (we wish we knew the: 
gentleman’s name), is on the subject of Corporate Taxation, and extends 
from page thirty-three to page one hundred and nine, inclusive, filling up 
about two-thirds of each page, in very fine type. The note gives evidence of 
‘careful study, and the annotator seems not to have proceeded under the 
feeling of being cramped for room. The next of these long notes or short 
treatises bears the signature ‘‘H. P. F.’? (Henry P. FAaRNHAM?) and 
relates to the subject of Procedure for the Establishment of Drains and 
Sewers. This note extends from page one hundred and sixty-one to page 
two hundred and forty-nine, both inclusive, and twenty-one of these pages 
are filled to the top with the note, and the rest nearly to the top. But 
we forget that we are trying to measure with a tape-line what has evi- 
dently been the result of a great deal of intellectual labor on the part of 
the learned and diligent annotator. We have no special knowledge of 
the subject treated by ‘‘M. M. M.,” the Right of a Party Obtaining or 
Consenting to a Divorce to Contest its Validity. We should suppose, at. 
first blush, that there can be no such right; but we will let “M. M. M.’” 
and the courts whose decisions he collects tell the story to those who are 
interested in it. Next comes a very elaborate note, again by ‘‘ J. B. G.,’’ on the 
subject of Constitutional Equality in the United States in relation to Corporate 
Taxation. The note covers the space of fifty-six pages, many of them filled to 
the top. Is “J. B. G.”’ writing a book on the Taxation of Corporations? If 
80, we predict that it will be favorably received by the profession. ‘*P.H.V.’’ 
follows with quite a note on the subject of the Validity of a Contract Between 
Husband and Wife to Compromise a Pending or Contemplated Divorce Suit. 
On page six hundred and forty-one “J. B. G.” again treats us to a long and 
elaborate note on the subject of Corporate Taxation and the Commerce Clause 
of the Constitution of the United States. This note is so satisfying that the 


1 Page 166. 2 Page 176. 
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readers of this volume will want “J. B.G.’’ to hurry up his book on Corporate 
Taxation. The lawyers want it, and, unless we are mistaken, the Lawyers’ 
Co-operative Pablishing Company want it. Beginning on page seven hundred 
and fifty we are treated to a very practical note by ‘“‘H. W.C.’’ on the Trans. 
ferability of a Right of Entry for Condition Broken. This note starts out with 
a@ quotation from what it describes as “a well-considered article on Estates 
upon Condition, 1 Am. Law. Rev. 265,’ in which “ the elementary principle 
is stated as follows.’? Tne AMERICAN Law REVIEW is glad to enjoy the honor 
of introducing a note on such a curious if not important subject. A great 
flight next takes us to a note on the subject of Homicide by Excessive or 
Improper Chatisement. It is a sad commentary upon human nature that 
the cases collected in this note should ever have arisen. The spectacle of 
a father beating his young son, only eight years old, for half an hour until 
he dies, is appalling. The writer of this note had his attention directed to the 
law relating to the right of a school- master to inflict corporal punishment upon 
school children, at a somewhat early age. He was teaching a country school, 
and there was an incorrigible boy in the school, whose father lived out of 
the district and who claimed the right to send the boy to school on the ground 
that he was a taxpayer in the district. Unable to do anything with the boy, 
the schoolmaster gave him two or three light taps with a stick and sent him 
home. An arrest for assault and battery followed. The whole neighborhood 
rose up in favor of the schoolmaster, and he was discharged. But the reflections 
of subsequent years have led him to doubt whether the power to inflict corporal 
punishment on school-children ought to be allowed at all, — whether the law 
ought not to prohibit it, and to require the teacher, in case of an incorrigible 
pupil, to send him home, employing no ‘more force than is necessary to 
expel him from the school-house. Cruel treatment of children by school teach- 
ers, even by women teachers, when allowed to exercise the power of chastise- 
ment, is not uncommoneven inourday. The most cruel tyranny is the tyranny 
practiced by elder persons upon helpless infancy. The law ought to protect 
the defenseless little ones. This note, if it serves no other purpose, will show 
that the law is, in general, sufficient if it is onlyadministered. Here we have 
cases where the masters of slaves have been convicted even of murder for pun- 
ishing their slaves so barbarously as to produce death. But these cases are too 
painful to dwell upon. 

In addition to the large notes above referred to, this volume is interspersed 
with numerous small notes, many of them referring to large notes in previous 
volumes in this series. 

We commend the skill of the editors in selecting the cases to be printed in 
full, and also their skill in selecting topics for special annotation. 
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FAMILY, Japanese civil code regard- 
ing law of. Lecture by Rokuicuiro 
530. 

FEDERAL CONTROL of corpora- 
tions. Article by JOHN BELL San- 
BORN, 703. 

FEDERAL CORPORATION LAW, 
publicity clause of, 436. 

FEDERAL JUDGE, labor union pro- 
tests against promotion of, 268. 

FEDERAL JUDGES, election of. 
Article by FREDERICK BaAvUsMAN, 
886. 

FEDERAL JUDICIAL APPOINT- 
MENTS, recent, 279. 

FEDERAL JURISDICTION, exten- 
sion of, over State canals, 911. 

FINLAND, decapitation of, 428. 

FLANDRAU, CHARLES E., JUDGE, 
the late, 922. 

FOLK LORE, tributes to Circuit At- 
torney Folk, 424, 425. 

FRAUDULENT REPRESENTA- 
TIONS in sale of goods, election 
of remedies by seller, 630. 


FREE SPEECH, right of, 114. 
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GOODS, dangerous, negligence in 
sale of, 941. 

GOVERNOR, Secretary of State act- 
ing as, right of to salary of both 
offices, 942. 

GRAY, GEORGE, JUDGE, fifth mem- 
ber of Alabama Coal Strike Commis- 
sion, 923. 

GRAY, HORATII, AD ANIMAM. 
Poem by CHARLES Morsg, 82. 

GROVER, HIRAM J., the late, 748. 

HAGUE ARBITRATION TRIBUNAL, 
second case before, 272. 

HAWAII, land title registration in, 84. 

HAWAII STAMP ACT, constitution- 
ality of, 90. 

HAWAIIAN BAR, questions to and 
answers by applicant for admission 
to, 918. 

HAWAIIAN LEGISLATURE, antics 
of, 594. 

HANDWRITING, expert testimony as 
to, 151. 

HARLAN, JOHN M.., dinner to, in cele- 
bration of his completion of twenty- 
five years of judicial service, 92. 

HENRY, JOHN W., JUDGE, the late, 
98. 

HIGHWAYS, pedestrians walking at 
night should “keep in the middle 
of the road,”’ 141. 

HISTORY, English, constitutional 
phases of, in the seventeenth cen- 
tury. Article by JamMEs Oscar 
PIERCE, 26. 

HITCHCOCK, ETHAN ALLEN, per- 
sonal integrity of, 750. 

HOLLS, GEORGE FREDERICK WIL- 
LIAM, the late, 748. 

IANTHE, 435. 

ILLINOIS STATE BAR ASSOCIA- 
TION, last meeting, 745. 

IMPERIALISM, attitude of the new 
Supreme Court Justice with respect 
to, 407. 

IMPRISONMENT in the navy. Article 
by GrorGE F. OrmsBy, 696. 

INCORPORATION, national, and con- 
trol of corporations. Address by 
Watter S. Loaan, 237. 
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INJUNCTION against employés dis- 
closing trade secrets, 940. 

—— against intimidation by strikers, 
148. 

——against persuading railway em- 
ployés to strike, 285. 

— against persuading railway em- 
ployés to strike, dissolution of 
injunction by Judge Adams, 461. 

—— to protect labor unions, 932. 

INJURIES, PERSONAL, allowing 
plaintiff in an action to make ex- 
periments in the presence of jury to 
show extent of, 473. 

—— resulting in death, largest verdict 
for, 446. 

INSANE, the, testimony of, 114. 

INSURANCE, life, construction of a 
statute providing for valuation of 
policies and application of such 
value toward keeping such policies 
in existence, 610. 

—life, no defense that insured 
failed to read the policy, 935. 

—life, premium not collectible 
where the insured dies in the execu- 
tion of a sentence for crime, 302. 

——seizure by a foreign government 
of property of its own subjects 
prior to declaration of war, 
140. 

INTERNATIONAL LAW, doctrine 
of ultimus haeres in. Article by 
WILLIAM GALBRAITH MILLER, 63. 

INTERSTATE COMMERCE, combi- 

. nations in restraint of, 449. 

— power of Congress to prohibit 
carrying of lottéry tickets over in- . 
terstate boundary lines, 290. 

INTIMIDATION by strikers, injunc- 
tions against, 148. 

INTOXICATING LIQUORS, remon- 
strance by attorney in fact against 
issuance of license, 148. 

ISLE OF PINES, status of, 264. 

ITEMS, 255. 

JAPAN, civil code of, regarding law 
of the family. Lecture by Roxut- 
CHIRO Masvugsima, 530. 

JAPANESE LAW and jurisprudence, 
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JAPANESE LAW — Continued. 
present position of. Address by 
ROKUICHIRO MasuJIMA, 161. 

JEFFERSON and Polk, territorial 
expansion of, 100. 

JUDGE OF COURT OF ERRORS 
AND APPEALS, jolly brewer sit- 
ting as, 445. 

JUDGE-MADE LAW, conspiracy of. 
Article by Frank P. Buarr, 33. 

JUDGES come out of the woods, 
428. 

— Federal, election of. Article by 
FREDERICK BAUSMAN, 886. 

—— running for political offices, judi- 
cial protest against, 440. 

JUDICIAL APPOINTMENTS, Fed- 
eral, recent, 278. 

— new Canadian, 82. 

JUDICIAL CHANGES, Federal, in the 
Eighth Circuit, 575. 

JUDICIAL PROCEEDINGS, bringing 
an element of human interest into, 
603. 

JUDICIAL RECOGNITION of labor 
unions, 270. 
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JUDICIARY, Irish, and dueling, 121. 

JUDSON, FREDERICK N., portrait 
of, 481. 

JURISPRUDENCE, American, quarter 


century in. Address by FREDERICK 
N. Jupson, 481. 

—— and Japanese law, present posi- 
tion of. Address by RoKUICHIRO 
Masusma, 161. 

JUROR, personal knowledge of, in 
regard to facts in case, 931. 

KENT, JAMES, an American chan- 
cellor, 321. 

KENTUCKY STATE BAR ASSOCIA- 
TION, second annual meeting, 745. 

LABOR DISPUTES, and arbitration, 
99. 

LABOR ORGANIZATIONS, sage 
proposition as to Federal injunc- 
tions, 407. 

LABOR ORGANS and Elmer B. 
Adams, 593. 

LABOR UNION CONVENTION, reso- 
lutions introduced at, 281. 


LAW REVIEW. 


LABOR UNION PROTESTS against 
promotion of Federal judge, 268. 
LABOR UNIONISM, attitude of, to- 
ward service in the State militia, 

447. 

LABOR UNIONS and law of master 
and servant, 735. 

— counter organizations against, 
581. 

—— injunction to protect, 932. 

—— judicial recognition of, 270. 

—— or employers, New York statute 
to protect militiamen from dis- 
crimination by, 427. 

—— persuading railway employés to 
strike, injunction against, 285. 

LANDOWNERS, right’ of, to deflect 
upon lauds of others waters over- 
flowing from water-courses. Ar- 
ticle by J. L. Lockett, 713. 

LAND TITLE REGISTRATION in 
Hawaii, 84. 

—— regarding, 742. 

LAW and human progress. 
by WALTER CLaRK, 512. 

—— and reasonableness. 
LEBaron B. COLt, 657. 

—— delay of, 416. 

—— our, builders of, Lord Bowen, 69. 

LAW BOOKS, citations of, 310. 

LAW REPORTING, English. Paper 
by Sirk FREDERICK POLLOCK, 684. 

LAW REPORTS, curbing, 923. 

LAWSON, JOHN D., appointed dean 
of Missouri State University Law 
School, 402. 

LAWYERS, big, big fees of, 120. 

—— degraded conception of office and 
duty of, 444. 

—— universal congress of, at St. 
Louis next year, 899. 

LEADING ARTICLES, ADDRESSES 
AND PAPERS. 

Abraham Lincoln, the lawyer. Ad- 
dress by Harry EarRL MontT- 
GOMERY, 358. 

An American chancellor. Address 
by B. ELLIOTT, 321. 

Builders of our law — Lord 
Bowen, 69. 
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|| 
| 
| 
| XUM 


INDEX. 


LEADING ARTICLES, ADDRESSES 
AND PAPERS — Continued. 

Commercial Code. Paper by Ly- 
MAN D. BREWSTER, 348. 

Commercial law and modern 
commercial combinations. Re- 
port of committee by WaLTER S. 
Loaan, 828. 

Constitutional phases of English 
history in the seventeenth cen- 
tury. Article by JamMEs OscaR 
PIERCE, 26. 

Coon-Skin cap law. Response to 
toast, by HENRY Cray CaLp- 
WELL, 677. 

Court room in the Visayans. Ar- 
ticle by W. F. Norris, 395. 

Dangerous tendency of legisla- 
tion. Address by WILLIAM A. 
GLasGow, 845. 

Doctrine of ultimus haeres in in- 
ternational law. Article by 
WILLIAM GALBRAITH MILLER, 
63. 

Due process of law. Address by 
ALTON B. PARKER, 641, 801. 


Election of Federal judges. 
ticle by M. 
886. 


Ar- 


English law reporting. Paper by 
Sir FREDERICK POLLOCK, 684. 
Federal control of corporations. 
Article by JOHN BELL SANBORN, 

703. 

Henry Clay as a lawyer. Article 
by GEORGE D. PRENTICE, 1. 

How to get an expert opinion. 
Article by ALBERT S. OsBoRN, 
380. 

Imprisonment in the navy. Article 
by GrorcE F. OrMsBy, 696. 

Inquiry into the power of the 
State to afford relief in a certain 
exigency. Paper by THomas A. 
SHERWOOD, 545. 

Japanese Civil Code regarding 
the law of the family. Lecture 
by RokuicH1rRo 530. 

Judge-made law of conspiracy. 
Article by Frank P. Brat, 33. 
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LEADING ARTICLES, ADDRESSES 
AND PAPERS — Continued. 

Law and human progress. Article 
by WALTER CLaRK, 512. 

Law and reasonableness. Address 
by LE Baron B. Cott, 657. 

National incorporation andcontrol 
of corporations. Address by 
WaLTER 8. LoGan, 237. 

Negotiable instruments law in the 
Michigan legislature. Address 
by GEORGE W. BaTEs, 873. 

Opinions of the court. Article by 
CHARLES CaVERNO, 20. 

Our archaic copyright laws. Ad- 
dress by SamMuEL J. ELDER, 
206. 

Passing of the oath. Article by 
BENJAMIN P. Moore, 554. 

Powers of Congress over treaties. 
Address by Heman W. Morris, 
363. 

Present position of Japanese law 
and jurisprudence. Address by 
Dr. ROKUICHIRO MasuJiMa, 161. 

Quarter century in American 
jurisprudence. Address by 
FREDERICK N. JUDSON, 481. 

Reform in maritime law. Article 
by James Gustavus WHITELEY, 
863. 

Right of the American citizen to 
expatriate. Article by GLENDA 
BuRKE SLAYMAKER, 191. 

Right of landowners to deflect 
upon lands of others waters 
overflowing from water-courses. 
Article by J. L. Locxerr, 713. 

Taff Vale case. Article by Jno. 
G. STEFFEE, 385. 

Three constitutional questions 
decided by the Federal Supreme 
Court during the last four 
months. Paper by ALFRED 
RUSSELL, 503. 

Venereal disease in the law of 
marriage and divorce. Paper by 
CuHaRLes HENRY HUBERICH, 
226, 

LEGAL EDUCATION in Egypt, 448. 
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LEGAL JOURNALISM, French, U. 
M. Rose on, 106. 

LEGAL STATUS of Missouri mule, 
468. 

LEGISLATION, dangerous tendency 
of. Address by WILLIAM A. GLas- 
Gow, 845. 

—— strike cured by, 437. 

LIBEL, law of, in Germany, curious 
distinctions and small punishments, 
118. 

LIENS upon ships, State laws giving, 
612. 

LINCOLN, ABRAHAM, the lawyer. 
Article by Harry Monrt- 
GOMERY, 358. 

LINCOLN, FRANCIS NEWHALL, 
death of, 741. 

LOTTERY TICKETS, power of Con- 
gress to prohibit carrying of, over 
interstate boundary lines, 200. 

LOUISIANA REPORTS, to be bound 
in calf, by order of court, 88. 

MARITIME AND ADMIRALTY LAW, 
State laws giving liens upon ships, 
and Federal decision adverse to such 
laws, 613. 

MARITIME LAW, reform in. Article 
by JamMEs WHITELEY, 863. 

MARRIAGE AND DIVORCE, venereal 
disease in law of. Article by 
CHARLES HENRY HUBERICH, 226. 

MARTIN, ALEXANDER, judge and 
author, the late, 275. 

MARYLAND, ancient, jurisconsults 
of, practice of public officers con- 
sulting lawyers upon questions of 
law, 412. 

MARYLAND LAW REVIEW and the 
Andrews divorce case, 409. 

MARYLAND SWEAT SHOP ACT, 
constitutionality of, 604. 

MASTER AND SERVANT, law of and 
labor unions, 735. 

MASUJIMA, ROKUICHIRO, portrait 
of, 161. 

MAXWELL, A. E., the late, 426. 

MENTAL SUFFERING, under what 
circumstances damages may be re- 
covered for, 280. 


LAW REVIEW. 


MICHIGAN BAR ASSOCIATION, 
571. 

MISSOURI, prosecution of public 
corruptionists in, 408. 

MISSOURI STATE UNIVERSITY 
LAW SCHOOL, appointment of 
John D. Lawson as dean of, 402. 

MULE OF MISSOURI, legal status 
of, 468. 

MUNICIPAL CORPORATIONS, legis- 
lative supervision over minimum 
wage law, 623. 

— of city to compel elevations of 
railroads to its street without pay- 
ing damages to abutting owners, 
14 

MUNICIPAL ORDINANCES, disciplin- 
ing passengers by, 147. 

MUSCLE TRUST or labor union 
trust, 426. 

MUSIC hath charms, 750. 

NAMES, curious, in cases, 108. 


—— of East Indian as compared with | 


names in Anglo-American cases, 
108. 

NAVY, imprisonment in. Article by 
GEORGE F. OrRMsBY, 696. 

NEGLIGENCE, contributory, of elec- 
tric light companies in supplying 
defective lighting fixtures, 939. 

——- pedestrians walking at night 
should “keep to middle of the 
road,’’ 141. 

—— — presumption as to due care 
from instinct of self-preservation 
on unsafe premises, 936. 

— duty to warn purchaser of dan- 
gerous properties, 941. 

— of carriers of passengers on street 
cars, 308. 

NEGOTIABLE INSTRUMENTS LAW 
in the Michigan legislature. Ad- 
dress by GrorGE W. BartEs, 875. 

NEW HAMPSHIRE, constitutional 
amendments in, 583. 

NEW YORK STATE BAR ASSOCIA- 
TION, twenty-sixth annual meeting, 
259. 

NEWSPAPERS, foreign, matter which 
may be copyrighted for, 180. 
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NORTH CAROLINA BAR ASSOCIA- 
TION, fifth annual meeting of, 579. 

NORTHERN SECURITIES DECI- 
SION, 791. 

— press comments on, 438. 

NUISANCE, carriage block inside of 
the curb, 475. 

— odors from cooking, 632. 

OATH, the, passing of. Article by 
BENJAMIN P. Moore, 554. 

OPINIONS OF THE COURT. Article 
by CHARLES CAVERNO, 20. 

OREGON LAW SCHOOL JOURNAL 
and that sort of thing, 414. 

OSTEOPATHY, license to practice, 
620. 

PACKING HOUSES, combination by, 
as to regulating prices, 775. 

PARTNERSHIP of religious com- 
munity, 781. 

PASSENGER, injury to, from rope 
dragging behind street car, fast- 
ened to car by trespassing boys, 
308. 

PEONAGE, thirteenth amendment ap- 
plied to, 1438. 

PERSIFLAGE, judicial and editorial, 
which? or both?, 595. 

PHILIPPINES, new governor of, and 
new secretary of war, 740. 

PIOUS FUND CASE, how it arose, 90. 

PLEADING, early reformed, in Texas, 
792. 

PLUMBERS ASSOCIATION, of St. 
Louis, dissolution of, 482. 

POINTS, 417. 

POLITICAL BAND WAGON, exemp- 
tions as to, 919. 

POLITICAL CORRUPTION in Rhode 
Island and elsewhere, 582. 

POLITICAL OFFICES, judicial pro- 
test against judges running for, 
440 


PORTRAITS. 
Clay, Henry, 1. 
Elliott, C. B., 321. 
Judson, Frederick N., 481. 
Masujima, Rokuichiro, 161. 
Parker, Alton B., 801. 
Rawle, Francis, 641. 
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PRESIDENT TORPILLE, 921. 

PRESUMPTIONS from lapse of time, 
296. 

PRINCIPAL AND AGENT, money 
converted by agent to his own use, 
474. 

—— principal estopped by reason of 
neglect of com:non precautions, 474. 

—— warranty of authority of agent, 
464. 

PRISONERS, poor, public defense of, 
586. 

PRIZE ESSAY of lady graduates in 
law, 590. 

PROGRESS, human, and law. Arti- 
cle by WALTER CLARK, 512. 

PROTECTION, equal, of the laws, 
exemption of honorably discharged 
soldiers of civil war from payment 
of license tax, 777. 

PUBLIC OWNERSHIP of utilities, 
584. 

PUBLIC UTILITIES, public owner- 
ship of, 584. 

PUNISHMENT for contempt of court, 
judges sitting in their own cases, 


QUESTIONS AND ANSWERS by an 
applicant for admission to the Ha- 
waiian bar, 918. 

QUOTATION, famous authorship of, 
945. 

RAILROADS, need of special com- 
merce court to control. Striking de- 
bate on this question, pro and con, 
101. 

—— State taxation of sleeping cars, 
622. 

— street, hours of employment for 
employés, 475. 

RAILROAD ACCIDENTS for fiscal 
year, ending June 30, 1891, 110. 
RAILROAD COMPANIES, making 
them liable for cattle killed on their 

tracks by mere accident, 601. 

— two competing, transferring ma- 
jority of their shares t> a holding 
company created under the Jaws of 
a remote State, Northern Securities 
Case, 449. 
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RAILROAD EMPLOYES, injunction 
against labor unions persuading 
them to strike, 285. 

— injunction against persuading 
them to strike, 461. 

RAWLE, Francis, portrait of, 641. 
REASONABLENESS and law. Ad- 
dress by LEBaRON B. CoLt, 657. 
RELIGIOUS TOLERATION and 
other reforms throughout empire 

of Russia, ukase of the Czar, 282. 

REPORTER, new, of United States 
Supreme Court, 266. 

REPORTERS, of Supreme Court of 
the United States, 411. 

RHODE ISLAND, and elsewhere, 
political corruption in, 582. 

ROOSEVELT, THEODORE, Presi- 
dent, speech of at dinner to Judge 
Harlan, 93. 

— speech at Syracuse, September 7, 
1903, 921. 

RUSSIA, ukase of the Czar of, decree- 
ing religious toleration and other 
reforms throughout the empire of, 
282. 

SALE OF GOODS, fraudulent repre- 
sentations by insolvent purchaser, 
630. 

SCOTS LAW, words and phrases in, 
408. 

SCOTT, JOHN, Colonel, the late, 916. 
SECESSION, reservation cf right of, 
in adopting the constitution, 944. 
SHAREHOLDERS, validity of agree- 
ments by as to the manner in which 

they shall vote their shares, 118. 

SIDEWALK, unlawful obstruction of, 
by carriage block inside the curb, 
475. 

SPECIFIC PERFORMANCE, sale of 
land at auction to a deaf bidder, 
468. 

SPY SYSTEM :in Europe, 429. 

STATE, inquiring into power of, to 
afford relief in a certain exigency. 
Paper by THomas A. SHERWOOD, 
545. 

—militia, attitude of labor unionism 
toward service in, 447. 


LAW REVIEW. 


STATUTE LAW in England, state of, 
Mr. Chalmers on, 411, 

STRATO, did he murder Brutus, 
404. 

STRIKE MURDER, at Waterbury, 
Conn., 578. 

STRIKERS, right to work in place of, 
433. 

STRIKES and union labor, points 
relating to, 422. 

— and violence, 275. 

— cured by legislation, 437. 

—— employer’s liability during, 785. 

—— injunctions against intimidation, 
148. 

—on the Taff Vale Railway. Ar- 
ticle by JNO. G. STEFFEE, 385. 

SUPREME COURT, new, of Michigan, 
573. 

—— of Michigan, new, 573. 

— of Missouri, contempt case, 771. 

—— of the United States, new home 
for, 96. 

— position of, in our governmental 
system. Speech by Mr. Justice 
HaRLAN, 95. 

—— previous reporters of, 411. 

SWEATSHOP LAW in Maryland, un- 
constitutionality of, 135. 

TAFF VALE RAILROAD CASE, end 
of, 269. 

TAYLOR, MORTIMER F., death of, 
749. 

TAXATION of special franchises by 
State board, 465. 

TELEGRAPH LAW, protection of un- 
copyrighted news matter, 624. 

TELEPHONES, compensation to abut- 
ting owner for erection of poles in 
street, 632. 

TERRITORIAL EXPANSION of Jef- 
ferson and Polk, 100. 

TESTIMONY, expert, as to handwrit- 
ing, 151. 

THIRTEENTH AMENDMENT ap- 
plied to peonage, 148. 

TRADE SECRETS, disclosed in hear- 
ing for injunction, 940. 

TRADE UNION, damages against, 
repetition of Taff Vale case, 431. 
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TRADE UNION — Continued. 

— enjoining, from continuing its 
organization, 430. ~ 

— with million dollar yard stick, 
427. 

TRADING PRIVILEGES, monopoly 

"of, 462. 

TREATIES, powers of Congress over, 
Address by HeMaAN W. Morris, 363. 

TREATY, whether Congress can abro- 
gate, 112. 

TRIALS, limit of the privilege of 
counsel in argumeut at, 931. 

TRUSTS and unlawful combinations, 
803. 

— commercial law and modern com- 
mercial combinations. Report of 
commitee by WaLTerR S. Logan, 
828. 

— decline of, 928. 

UKASE of Czar of Russia, decreeing 
religious toleration and other re- 
forms throughout his empire, 282. 

ULTIMUS HAERES in international 
law, doctrine of. Article by WiLLIAM 
GALBRAITH MILLER, 68. 

UNION LABEL, ordinance requiring, 
633. 

—restriction of bidding for con- 
tract for printing, 633. 

—and strikes, points relating to, 
422. 

UNITED STATES SENATORS, elec- 
tion of, by direct vote of the people, 
600. 


UNITED STATES SUPREME COURT 
REPORTER, new, 266. 
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UNITED STATES SUPREME COURT 
REPORTS, current, 750. 

VENDOR AND PURCHASER, selling 
of land at auction to deaf bidder, 
468. 

VERDICTS, large, in actions for in- 
juries resulting in death, 426. 

VIOLENCE and strikes, 275. 

VIRGINIA STATE BAR ASSOCIA- 
TION, fifteenth annual meeting, 
748. 

VISAYANS, the court room in. Article 
by W. F. Norris, 395. 

WAGERING NEWS not protected by 
injanctions, 469. 

WARRANTY of agency, breach of, 
930. 

WATER-COURSES, right of land- 
owners to deflect upon the lands of 
others waters overflowing from. 
Article by J. L. Lockett, 713. 

WIDOW, election between annuity 
and her dower, 619. 

WILL, devise on condition of taking 
and using another estate, 938. 

—— power of paralyzed man to make, 
by opening and shutting his eyes, 
922. 

— revocation by testator, 151. 
WOMAN, EUROPEAN, status of, who 
marries an Ottoman subject, 594. 
WORMGUT and catgut, customs 

duties on, 144. 

WORDS AND PHRASES in Scots 
law, 403. 

YELLOW JOURNALISM 
tempt of court, 603. 
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